t 


THREE  LETTERS, 

WRITTEN,  AND  ORIGINALLY  PUBLISHED, 

UNDER  7* HE  SIGNATURE  OF 

A  SOUTH  CAROLINA  PLANTER. 


the  first, 

ON  THE  CASE  OF 

JONATHAN  ROBBINS; 

Decided  under  the  t  .enty-sixth  article  of  the  treaty  with  great-britain, 
IN  the  district  court  of  the  united  states, 

FOR  SOUTH  CAROLINA. 

THE  SECOND, 

ON  THE  RECENT  CAPTURES 

OF 

AMERICAN  VESSELS  BY  BRITISH  CRUISERS, 

CONTRARY  TO  THE  LAWS  OF  NATIONS,  AND  THE  TREATY  BE¬ 
TWEEN  THE  TWO  COUNTRIES. 

the  Third, 

ON  THE  RIGHT  OF  EXPATRIATION. 


Bt  CHARLEi  P I N C K N E Y,  Es<tyiRE, 

SENATOR  in  CONGRESS ,  FOR  SQUTlI-CAROLINA , 


TO  WHICH  IS  ADDED, 

AN  APPENDIX, 

CONTAINING  SUNDRY  DOCUMENTS  CONCERNING  JONATHAN  ROBBINS. 


PHILADELPHIA : 

AURORA-OFFICEj 

1799. 


/ 


ADVERTISEMENT* 


H E  following  Letters  written  by  Charles  Pinckney' 
Efq.  Senator  in  Cotigrefs  from  South- Carolina^  originally  ap~ 
Reared  in  a  Charlefon  paper.  Their  importance  is  a  fufficient 
motive  for  their  appearing  in  the  form  of  a  book.  To  the  let¬ 
ters  is  annexed  an  Appendix ,  containing  matter  concerning  the 
unfortunate  Jonathan  Robbins,  which  has  been  deemed  proper 
to  be  added ,  in  order  that  the  public  Jbould  pojfefs  the  whole 
of  what  has  been  publfbed  concerning  this  unprecedented  Cafe * 


TWO  LETTERS, 

OF 

A  SOUTH  CAROLINA  PLANTER !, 

ON  THE  CASE  OF 

JONATHAN  ROBBINS  5 

AND  the  depredations 

OF  THE  BRITISH  CRUIZERS. 


As  Congrefs  mull  by  law  provide  at  their  next  feffion  for 
any  fimilar  cafes  which  may  occur  under  the  Britifli  treaty, 
and  as  it  is  of  general  importance  to  the  citizens  of  the 
United  States,  the  following  examination  of  the  cafe  of 
Jonathan  Robbins,  lately  decided  in  the  Diftridf  Court  of 
South  Carolina,  is  with  deference,  fubmitted  to  their  con* 
fidcration. 


Fellow  Citizens , 

AS  I  believe  you  have  not  been  much  troubled  with  my 
remarks  on  any  fubjeft,  I  hope  you  will  more  readily 
excufe  the  favor  I  now  afk,  in  requeuing  your  attention  to  tfce 
prefent.  I  am  induced  to  make  them  becaufe  the  question  is 
of  very  great  public  confequence,  and  involves  the  deareft  and 
molt  valuable  rights  of  every  man  in  the  United  States.  It 
reaches  all  fiuations,  as  well  the  elevated  and  opulent,  as  the 
molt  indigent.  It  affe&s  the  knowlege  and  independence  of 
our  judicials  in  the  moft  important  manner  5  and  as  I  know 
it  has  excited  the  fenfibility  of  the  people,  and  mult  be  fo 
far  made  the  fubjeft  of  enquiry  in  congrefs,  as  to  enable  them 
to  provide  for  fimilar  cafes,  I  have  fuppofed  fome  examination 
of  it  may  be  neceflary,  in  that  fpirit  of  deference  and  delicacy 
in  which  all  fuch  enquiries  fhould  be  conducted. 

I  lhallnot  go  into  a  definition  of  the  principles  of  a  free 
government,  and  the  bleflings  its  citizens  ought  to  expeffc ;  be¬ 
caufe  few  of  our  own,  even  amongft  the  moft  illiterate,  are 
ignorant  of  the  nature  of  a  reprefentatjve  government,  the 


right  of  fuTrnga,  and  the  ineftimable  privilege  of  the  trial  by 
jury,  in  all  cafes  in  which  their  characters,  lives,  or  property 
are  concerned.  To  a  people  fo  informed,  it  is  fcarcely  ne- 
CelTiry  to  remark,  that  to  men  of  feeling  the  value  of  cha¬ 
nger,  of  honorable  fame,  is  dearer  than  life  or  property  or 
evc-n  the  molt  tender  connections  ;  that  to  all  men,  whether 
of  the  niceft  honor  or  otherwife,  the  love  of  life  is  dearer 
than  t  at  of  property,  and  that  they  would  readily  facrificc 
the  one  to  preferve  the  other.  Hence  it  follows,  that  thofe 
privileges  which  guard  the  characters  and  lives  of  our  citi¬ 
zens,  are  viewed  with  a  more  jealous  eye,  and  will  he  aflerted 
With  more  firmnefs  and  promptitude  than  even  thofe  which 
proteCl  their  properties  vigilant  as  they  are  with  refpeCb 
to  thefc.  A  number  of  our  citizens  therefore,  believing  that 
the-  ineftimable  privileges  fecured  to  them  by  the  conftitution 
and  laws  of  the  United  States,  have  been  affeCted  in  the  cafe 
of  Jonathan  Robbins ,  that  it  is  one  which  may,  if  eftabliffied 
as  a  precedent,  reach  fome  valuable  inhabitants  of  this  coun¬ 
try,  and  to  the  intent  that  thefe  privileges  fhoiild  be  more 
care'ully  guarded  by  a  pofitive  law  in  future,  the  following  re¬ 
marks  are  fubmitted,  with  a  view  to  bring  this  bufinefs  more 
fully  before  the  public  than  it  has  hitherto  been. 

The  following  is  the  ftatement  of  the  cafe  with  the  ac¬ 
companying  affidavits. 

FEDERAL  DISTRICT  COURT. 

Bor  the  Dtflrict  of  South  Carolina ,  July,  25,  1799. 

Present  his  honor  Judge  BEE . 

THE  queftion  before  the  court  was  grounded  on  a  habeas 
Corpus,  to  bring  up  Jonathan  Robbing,  who  was  committed 
to  gaol  in  February  lait,  on  fufpicion  of  having  been  con¬ 
cerned  in  a  mutiny  on  board  the  Britiffi  frigate  Hermione,  in 
1  797,  which  ended  in  the  murder  of  the  principal  officers, 
and  carrying  the  frigate  into  a  Spanifh  port*,  and  on  a  motion  of 
counfcl,  in  behalf  of  the  conful  of  his  Britannic  majefty,  that 
the  prifoner  fhouldbe  delivered  up,  (to  be  fent  t©  Jamaica  for 
taial)  in  virtue  of  the  27th  article  of  the  treaty  between  the 
United  States  and  Great  Britain,  which  article  runs  thus  : 

“  Article  27.  It  is  further  agreed,  that  his  majefty  and 
th§  United  States,  on  mutual  requifitions,  by  them  refpective- 
ly,  or  by  their  refpe&ive  minifters  or  officers  authorized  to 
make  the  fame,  will  deliver  up  to  juftice  all  perfons,  who 
being  charged  with  murder  or  forgery,  committed  within  the 


jurisdiction  of  either,  {hall  feek  an  afylum  within  any  of  the 
countries  of  the  other  :  provided  that  this  fhall  only  be  done  on 
fuch  evidence  of  criminality  as,  according  to  the  laws  of  the 
place  where  the  fugitive  or  perfon  f®  charged  (hall  be  found. 
Would  juflify  his  appreheniion  and  a  commitment  for  trial, 
if  the  offence  had  there  been  committed.  The  expence  of  luch 
apprehenfion  and  delivery  fhall  be  borne  and  defrayed  by  thofe 
who  make  the  requifition  and  receive  the  fugitive  ” 

The  commitment  of  the  prifoner,  and  the  confequent  de» 
mand  made  of  him  by  the  conful  of  his  Britannic  imjefty 
here,  were  grounded  on  the  two  following  affidavits : 

South  Carolina  District. 

William  Portlock,  a  native  of  Portfmouth,  in  the  {fate  of 
Virginia,  upwards  of  eighteen  years  old,  appeared  before  me, 
and  being  duly  fworn  and  examined,  faith,  that  he  was  one  of 
the  crew  before  the  maft,  in  the  fchooner  Tanner’s  Delight, 
which  was  commanded  by  captain  White,  who  arrived  here 
about  three  weeks  ago  ;  that  a  perron  who  anfwered  to  the 
name  of  Nathan  Robbins  came  alfo  in  the  faid  veffel  before 
the  mail  with  him  ;  that  he,  faid  Robbins,  is  a  tall  man, 
middle  fize,  had  long  black  hair,  dark  complexion,  witn  a 
fear  on  one  of  his  lips  \  that  on  or  about  lalf  Chriftmas 
night  he  was  prefent,  and  heard  the  faid  Robbins,  talking 
in  the  harbor  of  the  city  cf  St.  Domingo,  to  fome  French 
privateerfmen,  who  were  on  board  the  anner's  Delight, 
vrhen  and  where  he  informed  them  in  his  hearing  that  he 
the  faid  obbins  was  boatfwain  s  mate  of  his  Britannic  Ma» 
jelly’s  frigate  Hermione,  when  fhe  was  carried  into  the  port 
Cavillia,  and  added  that  they  had  no  occafion  to  take  any  notice 
of  that.  And  after  the  above  time,  fometimes  when  he  was 
drunk,  he,  the  faid  Robbins,  would  mention  the  name  of 
the  Hermione,  and  fay,  bad  luck  to  her  and  c  ench  his  fifL 

His 


WILLIAM  X  PORTLOCK’s 
Mark. 


Sworn  before  me,  this  > 

20th  Feb.  1799.  ji 

THOMAS  HALL,  J.  P.  Q^U. 
United  States  of  America,”)  ~ 

S.  Carolina  Diflridb.  3 

PERSONALLY  appeared  before  me  lieutenant  John  For¬ 
bes,  who  being  duly  fworn  on  the  Holy  Lvangelills  of  Al¬ 
mighty  God,  depofeth,  that  a  perfon  confined  in  the  gaol  of 
this  difiridl,  who  calls  himfelf  Nathan  Robbins,  but  whofc 
real  name  this  deponent  believes  to  be  Thomas  Nafh,  was 
a  feaman  on  board  the  Hermione  Britifh  frigate,  in  which, 
the  deponent  was  a  midfhipman*  from  the  8th  of  February, 


I797>  &e  30th  Auguft  following,  during  which 

time  the  faid  Nafh  was  perfonafty  known  to  this  depo¬ 
nent  :  that  this  deponent  was  removed  from  the  faid  frigate 
to  the  floop  of  war  Diligence,  on  the  faid  thirtieth  day  of 
Auguft  1797;  this  deponent  further  depofeth,  that  on  the 
19th  of  September  following,  he  was  fent  on  board  the  faid 
frigate,  at  which  time  he  faw  and  left  the  faid  Nafh  in  the  fame 
ftation  on  b®ard  that  veffel,  as  he  was  at  the  time  of  this  de¬ 
ponent’s  being  a  midfhipman  therein — That  on  the  22d  day 
of  the  faid  month,  the  crew  mutinied  on  board  the  faid 
frigate,  killed  the  principal  officers,  piratically  pofTeffed  thera- 
felves  of  her,  carried  her  into  Laguira,  and  there  difpoled  of 
her  to  certain  fubjefls  of  his  Catholic  majefty.  That  the 
faid  Thomas  Nafh  was  one  of  the  principals  in  the  com- 
miffion  of  the  faid  a£ts  of  murder  and  piracy  whofe  con¬ 
duct  in  that  tranfa£tion  has  become  known  to  this  deponent 
by  depofitions  made,  and  teftimony  given  in  couits-martial, 
where  fome  of  the  faid  crew  have  been  tried. 

JOHN  FORBES. 

Sworn  before  me,  this 

1 8th  April,  1799.  THOMAS  BEE. 

Diftridl  Judge  S.  Carolina. 

Upon  a  candid  and  legal  review  of  thefe  depofitions,  the 
teftimony  was  fo  flight  and  trifling  on  the  part  of  Portlock, 
and  fo  wholly  hearfay  on  the  part  of  Mr.  Forbes,  that  I 
was  clearly  of  opinion  it  did  not  even  juftify  a  commitment 
for  trial  here  ;  and  that  was  Robbins  now  in  this  state,  and 
brought  up  by  habeas  corpus,  to  have  the  nature  of  the  testi¬ 
mony  against  him  and  his  cafe  fully  argued,  that,  if  not  dif- 
eharged  he  would  at  least  be  confidered  as  entitled  to  bail.  I 
would  almost  be  content  to  rest  the  decifion  of  the  question 
here,  even  had  I  not  ufed  the  unanfwerable  arguments  which 
have  occurred  reflecting  jurifdidlion  in  this  cafe,  <e  meaning 
exclufive  territorial  juriidiftion,”  and  nothing  elfe. 

On  the  fubjedl  of  the  jurifdidlion,  the  part  of  the  aft  of 
the  Britifh  parliament,  for  carrying  into  effeft  their  treaty 
with  the  United  States,  and  which  was  publiffied  in  your  ga¬ 
zette  this  morning,  completely  proves  what  I  have  obferved. 
In  this  aft  not  one  word  is  faid  of  any  fugitives  found  within 
their  dominions,  charged  with  having  committed  offences  at 
fea,  on  board  American  veflels.  It  is  entirely  confined  to 
cafes  within  the  jurifdiftion  of  each,  meaning  most  clearly 
4(  exclufive  territorial  jurifdiftion.”  For  had  the  Britifh  par¬ 
liament  confidered  ((  {hips”  as  the  territory  meant  in  the 
treaty,  in  an  aft  which  appears  to  go  fo  much  into  detail, 
they  certainly  would,  by  a  particular  claufe,  have  provided  for 
cafes  ariiing  at  fea.  To  prove  however,  unquestiouably,  that 


the  Britifh  government  confidered  the  meaning  of  the  word 
“territory”  in  the  fame  light  that  I  do,  I  have  just  received 
information,  that  not  long  lince  the  crew  of  an  American  veflel 
rofe  upon  the  captain,  whofe  name  was  “  Little,”  murdered 
him  and  his  mate,  and  piratically  carried  the  veflel  oij;  that 
they  were  afterwards  taken  in  England,  tried  and  executed. 
Nothing  can  more  clearly  prove  their  idea  of  the  meaning  of 
the  word  territory,  than  this;  becaufe  had  they  thought  other- 
wife,  instead  of  trying  and  executing,  they  would  have  con¬ 
fined  thefe  men  until  the  American  government  were  ac¬ 
quainted  with  it,  and  fent  to  demand  and  carry  them  away 
for  trial  in  their  own  courts. 

His  honor  the  Judge  had  received  a  letter  fome  days  before 
from  the  fecretaryof  ttate  of  the  United  States,  mentioning, 
that  an  application  had  been  made  by  the  Britifh  minifter, 
Mr.  Lifton,  to  the  prefident,  for  the  delivery  of  the  prifoner 
under  the  27th  article  of  the  treaty,  and  containing  thefe  words 

- The  prefident  “  Advifes  and  requefts”  you  to  deliver 

him  up. 

This  letter  was  not  read  in  Court,  though  It  was  Ihewn 
to  the  counfel  on  both  fides. 

The  following  certificate  and  affidavit  were  produced  in  be¬ 
half  of  the  faid  prifoner. 

United  States  of  America,  > 

State  of  New-York.  5 

By  this  public  inftrument,  be  it  known  to  whom  the  fame 
doth  or  may  concern.  That  I,  John  Keefe,  a  public  notary, 
in  and  for  the  ftate  of  New-York  by  letters  patent  under  the 
great  feal  of  the  (late,  duly  commiffioned  and  fworn  ;  and  in 
and  by  the  faid  letters  patent,  inverted  “  With  full  power  and 
authority  to  atteft  deeds,  wi\ls,  teftaments,  codocils,  agree¬ 
ments,  and  other  inftruments  in  writing,  and  to  adminifter 
any  oath  or  oaths,  to  any  perfon  or  perfons  ;”  Do  hereby  cer* 
tify,  that  Jonathan  Robbins,  who  hath  fubfcribed  thefe  pre- 
fents,  perfonally  appeared  before  me,  and  being  by  me  duly 
fworn,  according  to  law',  depofed,  That  he  is  a  citizen  of  the 
United  States  of  America  and  liable  to  be  called  into  the 
fervice  of  his  country,  is  to  be  refpe£t$d  accordingly  at  all 
times  by  fea  and  land. 

Whereof  an  atteftation  being  required  I  have  granted  this 
under  my  notarial  firm  and  feal. 

Done  at  the  city  of  New-York,  in  the  faid  ftate  of  New 
York,  the  20th  day  of  May,  in  the  year  1795. 

Quod  atteftor. 

JOHN  KEESE. 

Notary  public,  and  one  of  thofe  for  the  city  of  New-York* 

JONATHAN  ROBBINS, 


Jonathan  Robbins,  mariner,  a  prifoner  no'W  in  the  cuftody 
of  the  marfhal  of  the  diftridt  court  of  the  United  States  for 
South  Carolina,  being  duly  fworn,  faith,  he  is  a  native  of  the 
flate  of  Connecticut,  and  born  in  Danbury  in  that  ftate  j  that 
he  has  never  changed  his  allegiance  to  his  native  country  ;  and 
that  about  two  years  ago  he  was  prefled  from  on  board  the 
brig  Betfey  of  New-York,  commanded  by  capt.  White,  and 
bound  for  St.  Nichola  Mole,  by  the  crew  of  the  Brit i fh  frigate. 
Hermione,  commanded  by  captain  Wiikinfon,  and  was  de¬ 
tained  there  contrary  to  his  will,  in  the  fervice  of  the  Bri- 
tifh  nation,  until  the  faid  veflel  was  captured  by  thofe  of  her 
crew  who  took  her  into  a  Spanifh  port  by  force  \  arid  that 
he  gave  no  affiltance  in  fuch  capture. 

Jonathan  Robbins. 

Sworn  this  July,  1799,  before  me, 

Thomas  Hall,  Federal  Clerk,  and  J.  p.  it. 

The  fignature  made  by  the  prifoner  to  this  affidavit  in  court, 
appeared  to  be  in  the  fame  hand  writing  as  the  fignature  to 
the  one  made  in  1791,  from  which  circumftance  it  is  pre- 
fumable,  tha:  Jonathan  Robbins  is  the  pri fcner’s  real  name. 
The  body  of  the  affidavit  made  in  New  York,  in  1795,  was 
printed  ;  the  names,  dates,  fignatures,  Si c.  were  filled  up  in 
writing  *,  it  had  the  notarial  feal  of  John  Keefe,  efq.  affixed, 
and  had  the  appearance  of  being  a  genuine  paper,  deemed  at 
that  clay  by  feamen  to  be  a  protection. 

It  appears  however,  by  the  refult,  that  thefe  affidavits, 
and  the  quellion,  whether  the  prifoner  was  an  American  and 
an  imprefltd  feaman,  or  not  ?  Were,  in  the  opinion  of  the 
court,  altogether  immaterial ;  the  court  would  have  felt  itfclf 
bound  to  deliver  up  any  refpetlable  citizen  of  the  U.  States,  if 
claimed  under  the  circumstances  of  the  prifoner. 

It  appears  by  the  preceding  Aaternent  that  the  judge  under 
the  cireumflanccs  of  this  cafe,  would  fed  himfdi  obliged  to 
deliver  up  any  “  refpe (Stable  citizen  of  the  United  States. ” 
I  do  not  mention  this  becaufe  he  ufed  the  words  “  rdpedable 
citizen  f  but  I  do  it  to  (hew,  that  his  is  a  queftion  which 
fcrioully  concerns  every  part  of  the  community,  and  that  no 
citizen,  whofe  bufinefs  may  oblige  him  to  go  to  other  countries 
is  hereafter  fafe  from  fuch  demands.  It  will  not  depend  upon 
him  to  D  v,  he  is  net  a  mariner,  or  to  fhew  certificates  or  proofs 
to  the  contrary  ,  it  will  depend  upon  the  force  with  which 
he  is  attached,  r.nd  the  temper  or  v  cfence  of  the  officer  who 
directs  rt.  Inflances  it  is  faid,  have  lately  occurred  where  not 
only  t  ie  fc  imen,  but  the  pafTengers  have  been  imprefled, 
who,  although  declaring  they  were  not  feamen,  were  ltili 
imprefled  as  fuch,  and  obliged  to  perform  their  duties.  No  pro¬ 
duction  of  papers,  no  intreati.es  availed  them  ;  they  were 


compelled  to  fubmit.  Had  thefe  men  been  enterprifing,  or 
an  opportunity  offered,  and  they  bad  pofTefled  themfelves  of 
theii  opprefiors,  and  brought  them  into  port  ;  or  had  they,  in 
the  attempt  to  regain  their  freedom  been  obliged  to  deflroy 
them,  while  the  world  would  have  applauded  the  a&,  the 
judge  muft,  from  the  decifion,  have  delivered  them  to  a  fimihr 
demand,  neither  influence,  friends,  nor  fortune  could  fave 
them  *,  however  fuperior  in  thefc,  in  political  privileges  they 
were  only  equal  to  the  unknown  and  friendlefs  Robbins  ;  a 
confident  and  inflexible  magiftrate  muft  view  them  with  the 
fame  impartial  eye  ;  he  muft  give  to  them  the  fame  conftruc- 
tion  of  the  law  or  conftitudon  ;  he  could  not  vary  them  with¬ 
out  the  immediate  lofs  of  character.  An  enlightened  peo¬ 
ple  therefore  will  as  attentively,  nay,  they  ought  more  care- 
fnly  to  guard  them  in  the  perfon  of  a  poor  or  unprotected, 
than  a  rich  or  confiderable  man.  The  latter  will  always  find 
powerful  friends  to  tupport  and  protect  his  privileges  ;  while 
the  rights  of  the  former  may  in  filence  and  with  impunity 
be  unattended  to,  merely  becaufe  he  is  unknown,  and  has  not 
an  advocate  to  afl'ert  them.  This  would  probably  have  been 
the  cafe  in  the  prefent  inftance,  had  not  fome  gentlemen 
voluntarily  offered  themfelves  to  examine  and  difeufs  its 
confequences  The  public  are  obliged  to  them  •,  it  is  an  ex¬ 
cellent  example  ;  I  hope  it  will  be  followed  upon  every  occa- 
fion,  and  that  it  will  make  us  infinitely  more  vigilant  of  our 
rights  than  ever.  We  muft  never  forget  that  in  this  coun¬ 
try  the  poor  and  the  rich,  the  humble  and  the  influential, 
aie  entitled  to  equal  privileges  ;  that  we  ought  to  confider  a 
violation  of  the  rights  of  the  moll  indigent  and  unprotected 
man,  as  an  injury  to  the  whole  5  while  we  have  a  pen  to 
guide,  or  a  voice  to  lift,  they  fliould  be  conftantly  exerted 
againlt  the  exercife  of  tyranny  or  oppreftion,  by  whatever 
nation  committed,  or  to  whomfoever  the  violence  may  be 
done. 

I  now  proceed  to  examine  the  cafe,  and  the  nature  of  the 
evidence  on  which  Mr.  Bee  determined  to  deliver  Jonathan 
Robbins,  to  the  demand  of  the  Britifh  minifter. 

I  believe  it  is  the  firft  inftance  which  has  occurred,  of  a 
demand  under  the  Britifh  treaty  in  the  United  States  ;  cer¬ 
tainly,  in  this  ftate.  The  law  refpe£ting  the  delivery  of  fugi¬ 
tives  from  juftice  was  filent  on  the  delivery  of  fugitives  to  fore¬ 
ign  powers  and  therefore,  the  judge  conceived  himfelf  not 
only  authorifed  but  bound  to  interfere.  By  his  own  ftate- 
ment  it  appears  to  have  been  entirely  a  new  cafe,  in  which  I 
fhould  fuppofe  he  had  confiderable  difcretlon,  and  was  not 
bound  by  any  particular  legiflative  a 61  to  deliver  on  a  mere 
affidavit,  or  any  «  trivial  furmife  or  hearfay  evidence.”  It 
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was  his  duty  to  hare  maturely  confidered  what  were  thtt 
legal  import  and  meaning  of  the  words,  “  Charged  with  mur¬ 
der  and  forgery/’  and  how  far,  according  to  the  laws  of  this 
country,  there  was  fuch  evidence  of  criminality  as  would  juf- 
rify  the  fending  any  man,  claiming  to  be  a  citizen,  and  not 
difproved  as  fuch,  from  his  country,  to  be  tried  by  a  foreign 
tribunal,  and  mod  probably  by  a  court  martial. — The  judge’s 
auditors  muft  have  been  furprifed  when  they  heard  him  fay, 
4i  that  no  man  can  be  punifhed  by  the  laws  of  Great-Britain 
without  a  trial  ;  if  he  is  innocent  he  will  be  acquitted  ;  if 
guiltv,  he  muft  be  punifhed.”  This  obfervation  was  by  no 
means  applicable  to  the  prefent  cafe,  the  true  queftion  before 
the  court  was,  whether  Jonathan  Robbins,  producing  a  no¬ 
tarial  certificate  of  being  a  citizen  of  the  United  States,  and 
aflerting  that  he  was  imprefTed  by  violence  into  the  Britifti 
fervice,  was,  from  the  nature  of  the  affidavits  before  him, 
to  be  torn  from  his  country  and  connexions,  and  deprived 
of  all  the  rights  of  citizenfhip,  and  fent  to  be  tried  by  a  fo¬ 
reign  tribunal,  aXing  without  a  jury,  in  the  moft  fummary 
manner,  and'by  martial  law. 

I  do  not  pretend  to  equal  legal  knowledge  with  the  judge  ; 
but,  I  have  fometimes  attended  to  points  of  this  kind,  and  as 
far  as  I  am  able  to  form,  am  clearly  of  opinion  that  the 
prifoner,  not  having  been  difproved  to  be  a  citiaen  of  the  U- 
mted  States,  there  was  not  fuch  evidence  before  the  court  as 
juftifiedthe  judge  in  giving  fo  important  an  order,  as  to  fur- 
render  him  to  the  demand  of  the  Britifti  conful.  This  I 
will  endeavor  to  prove  from  the  examination  of  the  affi¬ 
davits,  and  the  nature  of  the  teftimony  required  by  our  laws, 
as  fufficien  even  to  juftify  the  putting  a  citizen  upon  his 
trial  in  this  country,  without  adding  to  it  the  inexpreffible 
difgrace  and  danger  of  fending  him  to  be  tried  by  a  foreign 
tribunal. 

The  first  affidavit  is  William  Portlock,  on  which  I  fuppofe 
the  judge  could  not  have  rested  at  all  5  he  appears  from  his 
age,  and  the  ftatement  in  the  affidavit,  to  have  been  a  failor 
lad,  as  little  known  in  this  countrv  as  Robbins  himfelf,  and 
to  have  been  fo  illiterate  as  not  to  have  been  able  to  write  his 
name.  This  lad  fays,  he  heard  a  perfon  who  anfwered  to 
the  name  of  Nathan  Robbins,  declare  he  was  boatfwain’s  ma^e 
on  board  the  Hermione,  when  fhe  was  carried  into  the  port  of 
u  Gavilla  i”  and  that  fometimes,  when  he  was  drunk,  he 
would  mention  the  Hermione,  clench  his  fist,  and  fay,  “  bad 
luck  to  her  ” 

From  this  statement  it  refults,  that  this  Portlock  was  an 
illiterate  failor  lad,  fo  ignorant  as  not  to  know  the  name  of  the 
port  the  frigate  was  carried  into.  It  does  net  appear  that  he 
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was  (hewn  the  prifoner,  or  that  he  could  fwear  that  Jonathan 
Robbins  was  the  perfon  Ire  knew  on  board  the  Tanner’s 
Delight  $  he  avowedly  knew  nothing  of  himfelf.  He  does 
not  fay  the  perfon  he  fpoke  of,  confefied  to  him  that  he  was 
concerned  in  the  murder  or  piracy  charged  on  him.  From 
the  youth,  ignorance,  and  fituation  of  Portlock  ;  from  the 
vague  and  uncertain  account  he  gave,  I  muft  flill  be  of 
opinion  that  the  judge  could  not  have  relied  at  all  on  his  tefti- 
mony  ;  he  knew,  that  even  if  Portlock  had  fworn  pofitively 
to  the  identity  of  Robbins,  and  the  latter  had,  when  fober, 
made  any  confefiion  of  guilt  to  him,  that  it  was  the  duty 
of  a  judge  not  to  have  attended  to  it. — Any  confeffion  of  a 
criminal  mull  be  made  in  a  particular  manner,  before  magi- 
Urates,  or  in  open  court,  to  operate  to  conviction.  An 
elegant  writer,  treating  on  this  fubjedt,  fays  :  *  the  confeffion 
of  a  criminal  when  taken  even  before  a  magistrate,  can  rare¬ 
ly  be  turned  againil  him,  without  obviating  the  end  for  which 
he  must  be  fuppofed  to  have  made  it.  Befides  we  have  known 
inliances  of  murders  avowed,  which  never  were  committed  ; 
of  things  ftolen,  which  had  never  quitted  the  pofTeffion  of 
the  owner.” 

The  evidence  of  words  alledged  to  have  been  fpoken  by 
the  perfon  accufed,  and  connected  with  the  criminality  of  the 
charge,  ought  alfo  to  be  received  with  great  diltrult.  Such 
words  are  either  fpoken  in  the  zeal  of  unfuspicious  confidence, 
and  cannot  be  repeated  without  a  breach  of  private  faith, 
which  detracts  much  from  the  credibility  of  the  witnefs,  or, 
in  the  unguarded  hours  of  boalting  diffipation,  in  which  cafe 
they  are  not  unlikely  to  be  falfe  in  themfelves,  and  very 
likely  to  be  falfely  repeated. 

If  every  fituation,  therefore,  in  which  Portlock  can  be  view¬ 
ed  as  a  witnefs,  or  the  testimony  he  gave  examined,  it  muft  at 
once  be  feen,  that  it  was  not  fuch  as  a  grand  jury  could  have 
found  a  bill  on,  or  fuch  as  will  be  confidered  fuftkient  to 
juftify  the  delivery  the  judge  has  ordered.  It  muft  therefore 
have  been  altogether  on  the  fingle  teftimony  of  lieut.  Forbes 
he  ordered  it,  and  this  remains  to  be  examined. 

-  he  whole  of  lieutenant  Forbes’s  examination  fays-,  that 
a  man  confined  in  the  gaol  of  this  diftriCt,  who  calls  him¬ 
felf  Robbins 3  but  whofe  real  name  he  believes  to  be  Thomas 
Nafh,  was  a  feaman  for  a  certain  term  on  board  the  Her- 
mione;  that  after  he  left  the  Hermione,  fhe  was  feized  by 
the  crew*  and  carried  into  an  enemy’s  port ;  and  that  he  has 
heard,  from  the  depofitions  of  others  in  courts  martial,  that  the 
man  whom  he  believes  to  be  named  Thomas  Nafh,  was  a 
principal  in  the  commiffiga  of  the  Md  of  piracy  and 
murder, 
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From  this  account,  Mr.  Forbes  has  confefled  that  he  knows 
*othing  of  himfelf — that  lie  was  not  fure  what  the  prifoner’s 
name  was,  but  that  he  believes  it  to  be  Thomas  Nafh,  and 
what  is  extremely  important,  he  does  not  attempt  to  fay  he 
is  an  Iriffiman,  and  not  an  American,  or  that  he  was  not 
imprefled  into  the  Britifh  fervice.  But  that  from  the  depofi- 
tions  of  others,  and  what  he  has  heard,  he  confiders  him  as 
one  of  the  principals  in  the  faid  aft.  He  does  not  explain 
what  is  the  nature  of  the  teftimony  he  has  heard  on  the 
fubjeft,  as  it  refpeftsNafh — by  whom  given — whether  by  re- 
fpeftable,  or  unprincipled  witnefies — by  fuch  as  were  in¬ 
timidated  and  forced  into  confeffion  of  an  r  thing  ; — or  by  ig¬ 
norant  and  illiterate  men,  (without  a  jury  to  interpofe  their 
lenient  and  impartial  decifions)  before  a  court  of  drift  mili¬ 
tary  officers,  the  feverity  and  difpatch  of  whofe  decrees  they 
are  every  moment  fearing  to  experience  themfelves. 

His  teftimony,  therefore,  being  altogether  hearfay,  ought 
in  ftrictnefs  of  law,  to  have  operated  lefs  forcibly  upon  the 
mind  of  the  judge,  than  even  Pordock’s,  for  however  more 
refpeftable  as  an  officer  and  a  gentleman,  Mr.  Forbes  is,  yet 
when  he  tells  you  himfelf  he  was  not  on  board  the  frigate 
when  the  murder  and  piracy  was  committed,  and  that  he 
knows  nothing  but  by  hearfay,  either  from  the  relations  or 
depofitions  of  others,  he  at  once  comes  within  that  defeription 
of  teftimony  which  the  laws  of  England,  and  the  decifion  of 
the  beft  judges,  and  our  laws  borrowed  from  them,  forbid 
either  a  judge  ora  jury  to  receive  in  any  cafe  affefting  the 
Kfe  or  a  limb  of  a  fubjeft  of  the  one,  or  a  citizen  of  the  other. 

This  being  the  ftate  of  the  evidence  before  the  judge,  two 
important  queftions  arife. 

lft.  Whether  the  judge  was  ftriftiy  authorifed  ;  and  if 
there  was  a  doubt,  whether  he  ought  to  have  decided  alone 
upon  this  qneftion  ?  And, 

zdly,  Whether  in  deciding,  he  had  any  and  what  difere- 
tion,  as  to  the  nature  of  the  evidence  to  be  required,  and  whe¬ 
ther  his  decifion  was  fuch  as  the  fecurity  of  the  perfonal  privi¬ 
leges  of  our  citizens,  or  the  policy  of  the  United  States,  de¬ 
manded. 

To  the  firft  queftion — It  appears  that  from  the  law  of  con- 
grefs  refpefting  the  delivery  of  fugitives  from  juftice  from 
one  ftate  to  another,  being  filent,  the  judge  was  of  opinion, 
on  the  application  being  firft  made  to  him,  that  it  was  a  matter 
for  executive  interference  ;  but  that  upon  reconfideration,  as 
the  law  and  the  treaty  were  filent,  he  was  under  the  neceffity 
of  deciding.  I  think  a  further  view  of  this  fubjeft  muft  have, 
by  this  time,  convinced  him  that  he  was  mifraken,  and  that 
no  poffible  conftruftion,  that  he  can  give  to  the  3d  article  of 
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the  conditution,  can  juftify  the  opinion  he  formed,  of  his 
having  a  right  to  decide  on  this  cafe.  The  article  refpedt- 
ing  the  judicial,  after  veiling  in  congrefs  the  right  to  esta- 
blifh  fuperior  and  inferior  tribunals,  defines  che  important 
powers  they  (hall  exercife,  but  leaves  the  boundaries  of  each 
to  be  afcertained  by  congrefs.  They  have  accordingly  detailed 
the  duties  and  fixed  the  limits  of  the  Supreme,  Circuit,  and 
Diftridl  Courts,  in  a  manner  fo  clear,  that  it  is  aftonifhing 
a  doubt  fhould  have  for  a  moment  arifen  as  to  the  Court 
really  having  jurifdidlion  to  decide  this  queflion.  The  dif- 
tricl  courts  have  no  right  to  decide  on  any  crime,  where  thfc 
punifhment  is  to  exceed  30  (tripes,  100  dollars  fine,  and  fix 
months  imprifonsnent  :  in  any  cafe  exceeding  thefe  and  par¬ 
ticularly  for  capital  offences,  however,  the  judge  like  any 
other  magiftrate,  may  on  proper  teftimony  commit  for  trial: 
here  he  has  no  right  to  decide :  this  authority  is  given  to 
the  circuit  court. 

Had  therefore  Robbins  been  committed  for  trial  in  this  date, 
could  Mr.  Bee  have  tried  him  ?  Certainly  not — he  mull  have 
remained  to  be  tried  by  the  circuit  court. 

With  what  authority,  therefore,  could  he  decide  upon  a 
queflion,  which  not  only  went  to  dived  the  prifoner  of  his 
light  of  citizenfhip,  banifli  him  from  his  country,  and  de¬ 
prive  him  of  the  trial  by  jury;  but  alfo  to  difpoffefs  the  cir¬ 
cuit  court  of  a  right  to  decide  upon  as  new,  delicate,  and 
important  a  fubjedl  as  ever  came  before  them  :  one  which 
I  hoped  would  have  been  referved  for  much  more  ample 
difeuffon  and  confideration,  and  in  which  1  fhould  have 
fuppofed  the  public  would  have  been  pleafed  to  hear  the 
opinions  of  all  the  mod  experienced  council  at  the  bar,  and 
to  have  feen  decided  by  the  fupreme  court. 

It  is  no  anfwer  to  fay,  that  the  27th  article  of  the  treaty 
fpeaks  of  commitment  ;  becaufe  the  latter  claufe  qualifies  it, 
and  makes  this  commitment  depend  upon  the  evidence  of 
criminality  according  to  cur  laws  ;  and  there  is  furely  an  ado- 
nifhing  difference  between  a  mere  commitment  for  trial,  and 
a  delivery  over  to  a  foreign  tribunal.  Nor  is  it  more  juft 
to  fay  that  the  law  of  Congrefs  refpedling  fugitives  from  juf- 
tice,  in  the  different  dates,  makes  them  deliverable  on  a  bill 
found,  or  by  an  affidavit,  becaufe  they  are  only  removed 
from  one  date  to  another,  where  the  fame  laws,  fame  right 
of  jury,  and  fame  forms  exid  ;  and  what  is  equal  to  all,  the 
invaluable  right  of  habeas  corpus,  where  a  prifoner,'  impro* 
perly  committed,  can,  after  delivery  and  removal,  demand  to 
be  brought  before  a  judge,  and  have  the  reafons  of  his  con¬ 
finement  examined.  But  where  is  the  habeas  corpus  that 
san,  in  this  fituation,  reach  an  unfortunate  American  i  How* 
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ever  flight  or  unfounded  the  accufation  againft  him,  or  errone¬ 
ous  the  opinion  of  the  fingle  judge  who  delivered  him  may 
be,  when  once  delivered  he  is  for  ever  deprived  of  this  in¬ 
valuable  privilege.  The  moment  the  order  is  given,  he  is 
hurried  in  chains  on  board  an  armed  cutter,  from  whence, 
on  his  arrival  in  a  diftant  and  foreign  port,  he  is  immediately 
transferred,  to  another  veflel,  on  whofe  deck,  after  a  fummary 
military  trial,  he  is  doomed  to  meet  his  fate. 

I  will  paufe  here,  and  afk  you,  my  countrymen,  if  there 
is  no  difference  between  this,  and  an  ordinary  commitment 
by  a  magiftrate  for  trial  here  ? — Your  own  good  fenfe,  and 
the  fccurity  you  mull  wifh  to  the  rights  of  your  fellow  citi¬ 
zens  and  yourfelves,  will  belt  dictate  the  anfwer  you  fhould 
give. 

There  is  another  important  reafon  why  the  judge  ought 
not,  upon  this  occafion,  fingly  to  have  decided.  I  think  if  it 
had  occurred  to  him  he  certainly  would  have  poflponed  the 
decifion,  until  the  meeting  of  the  circuir  court :  it  is  this — 
That  however  all  nations  may  have  agreed  upon  the  propriety 
of  delivering  up  fugitives  from  juftice,  in  the  cafe  of  forgery  ; 
yet,  that  in  times  of  war,  and  particularly  in  revolutions, 
when  different  nations  hold  fuch  oppofite  opinions  upon  what 
are  piracy  or  murder,  and  what  jullifiable  reflltance  to  ty¬ 
ranny  and  oppreflion  ;  when  it  is  fo  extremely  difficult,  and 
requires  all  the  acutenefs,  and  all  the  knowledge  and  ex¬ 
perience  of  the  ableft  judges,  to  draw  the  line  between  them  : 
mod:  certainly,  in  this  country,  our  judges  ought  not  to  have 
decided,  in  cafes  that  may  hereafter  be  quoted  as  precedents, 
without  the  utmolt  caution  and  deliberation. 

They  fhould  have  reflected,  that  in  all  trials  where  there 
was  a  claim  of  birth  right  or  citizenffiip,  on  the  part  of  the 
nccufed,  and  where  there  was  not  the  1  ullefb  and  molt  po¬ 
sitive  proof  of  his  criminality,  that  it  was  fafeft  to  try  him 
here.*  In  this  inflance  they  ought  certainly  to  have  done  fo. 

1  anwmimi— i ihiwhoti«ihiiwiii  mmt  — imumi* >iii  ^ 

*  The  following  is  taken  from  the  advertifement  of  the 
Britifh  government  of  Antigua,  April  14,  1798,  deferibing 
Thomas  Naffi,  with  the  other  men  that  were  on  board  the 
Hermione  : 

Thomas  Nafli,  an  Iriffiman,  one  of  the  forecaflle  men, 
about  5  feet  10  inches  high,  dark  complexion,  long  black 
hair,  remarkably  hairy  about  the  bread:,  arms,  &c.  had 
tc  left  the  fhip  in  Porto  Caballo  5  had  entered  on  board  either 
sf  an  American  or  Spaniffi  trading  fchooner.” 

In  this  advertifement  it  is  remarkable  that  Thomas  Naffi 
is  not  called  a  warrant  officer  ;  he  is  only  advertifed  as  a 
common  fcaman,  and  not  charged  as  one  concerned  in  the 
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The  teftimony  was  flight  and  trivial  ;  it  was  nearly  all 
hearfay  ;  it  was  indifpenfable  therefore  to  juftice,  that  the 
prifoner  fhould  have  had  an  opportunity  of  fending  to  New- 
Ycrkand  Connecticut  to  prove,  if  he  could  his  birthright 
and  citizenfhip,  in  the  cafe  of  fuch  delicate  importance,  and  of 
fuch  flight  proof,  could  the  Britifh  government  have  cenfured 
the  procedure.  It  was  as  cafy  for  them  to  fend  their  witnefles 
here,  as  to  have  lent  an  armed  cutter  to  carry  him  away.  Juf¬ 
tice  would  have  been  done  to  all  parties  ,  and  venerating  as 
their  nation  is  faid  to  do,  the  trial  by  jury,  a  generous  and  free 
people  would  have  applauded  the  refpedl  that  was  paid  to  it  here. 

To  the  fecond  queflion,  it  has  been  already  obferved,  hat 
this  was  a  new  cafe,  in  which  Congrefs  had  not  legiflated, 
and  the  more  that  if  the  judge  tho’t  proper  to  affume  the 
power  of  deciding  he  was  bound  by  no  particular  a£l  or 
redri&ion,  but  at  liberty  to  declare  the  nature  of  the  evi¬ 
dence  on  which  in  his  opinion  fo  important  a  decifion  fnould 
have  been  made.  Supposing  him,  as  the  diltnCt  judge,  to 
have  been  at  all  authorifed  to  decide,  his  diferetionary  power 
certainly  would  have  extended,  to  this,-  and  the  point  then 
for  consideration  is,  that  having  the  power  to  determine  on 
what  evidence  fo  important  an  order  fhould  be  founded, 
what  ought  to  have  been  his  condudl,  and  what  the  nature 
of  the  proof  he  fhould  have  required  ?  My  own  opinion 
decidedly  is,  that  he  (liould  at  lead  have  required  such  proofs 
as  a  grand  jury  would  have  thought  fufRcient  to  find  a  bill. 
Perhaps  he  ought  to  have  gone  further,  and  before  heconfent- 
ed  to  his  removal  intoa  foreign  country  and  military  tribunal  h  e 
fhould  have  demanded  complete  proof  of  his  guilt,  fuch  as 
would  have  induced  a  petit  jury  to  convict  him.  But  that  he 
fhould  at  lead  have  required  the  proof  r.eceftary  to  find  a 
bill  no  one  I  think  will  contend.  1  he  enquiry  then  is  what 
is  the  proof  which  the  Englifh  law  and  the  laws  of  his  coun¬ 
try  require  to  enable  a  grand  jury  to  find  a  bill?  Although 
I  think  there  are  many  defers  in  the  adminiftration  of  judice, 
fuch  for  indance  as  the  dependance  of  the  judges  on  the 
crown:  from  which  they  receive  their  appointment,  and  to 
whom  they  may  be  looking  up  for  further  promotion  and 
honor,  that  of  being  removable  by  an  addrefs  from  parlia- 

murder  of  the  officers.  But  the  mod  remarkable  thing  is  this 
— that  while  Robbin’s  certificate  fays  he  is  a  man  five  feet  fix 
inches  high,  the  other,  (that  is  the  Antigua  advertifement,) 
fays  he  is  five  feet  ten  inches— Now,  four  inches  is  fo  confpi- 
cuous  a  difference  in  the  height  of  a  man,  that  furcly  it  was 
of  fufficient  confequencc  in  fixin  g  the  identity  to  have  de¬ 
fended  attention. 
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ment,  which  a  mini  (ter  can  always  command,  and  whofe 
views  and  wiflies  therefore  none  eife  but  an  inflexible  ma- 
giftrate  will  dare  oppofe;  and  particularly  in  the  fheriffs  having 
the  power  to  fummons  whom  they  pleafe  as  jurors,  and  to 
pack  them  if  they  think  proper :  yet  there  is  one  part  of 
their  fyftem  which  I  have  always  admired,  that  is,  the  inftitu- 
tion  of  a  Grand  Jury. 

Their  laws  have  wifely  and  humanely  confldered,  that  next 
to  the  difgrace  of  being  conviCfed  of  an  infamous'  offence, 
is  the  difhonour  of  being  charged  with  one  j  and  therefore, 
before  they  would  fubmit  a  fubjeCf  to  the  danger  and  in¬ 
convenience  of  being  publicly  arraigned,  an  impartial  jury  are 
on  their  oaths  to  declare  the  juft  caufe  for  accufation.  We 
have  copied  their  fyftem,  and  improved  upon  it.  Our  juries 
cannot  be  packed  ;  they  are  drawn  by  lot,  and  in  my  judg¬ 
ment  criminal  trials  in  this  ftate  are  as  perfedl  as  they  can  be. 

The  nature  of  the  evidence  which  can  alone  be  properly 
offered  to  a  grand  jury,  although  not  entirely  conclufive  as  to 
the  actual  guilt  of  the  prifoner,  mud  be  fuch  as  if  offered  to 
the  petit  jury  would  be  legal  evidence  — Even  examinations 
taken  agreeably  to  the  2d  and  3d  Philip  and  Mary,  chapter 
10,  (of  force  in  this  ftate)  can  only  be  given  in  evidence  be¬ 
fore  a  jury,  when  the  court  is  fatisfied  the  witnefs  is  dead, 
unable  to  travel,  or  kept  away  by  the  means  or  procurement 
of  the  prifoner.  No  other  examinations  can  be  given,  or  ought 
to  be  received  in  evidence  ;  and  a  prefentment  founded  upon 
any  other,  would  not  be  that  due  prefentment,  without  which 
a  citizen’s  life  fhould  not  be  putin  danger. 

The  above  opinion  is  founded  on  the  higheft  law  authori¬ 
ties.  A  learned  Englilh  judge,  fpeaking  on  this  fubje&,  fays 
<{  The  evidence  to  be  given  ought  to  arife  to  a  high  degree 
of  probability — abfolute  pofitive  proof  if  not  to  be  infilled 
upon  before  a  grand  j  ry  ;  and  slight  trivial  suspicion 
and  hearsay  evidence,  are  not  fufficient  to  ground  fuch  pre- 
fentments  upon  *,  for  although  they  are  only  in  the  nature  of 
a  charge,  and  do  not  carry  a  conviction,  yet  many  incon¬ 
veniences,  as  well  as  expence  and  danger  attend  a  charge  of 
this  fort,  which  no  fubjeCt  ought  to  undergo,  but  upon  legal 
and  fufftcient  evidence.” 

This  is  the  law  of  England,  on  the  fubje<ft  of  legal  evi¬ 
dence  fullicient  to  enable  a  grand  jury  to  find  a  bill.  Our  law 
is  taken  from,  and  founded  on  it ;  and  the  public  can  now' 
judge  whether  the  teftimony  fubmitted  in  this  cafe,  was  fuch 
as  ought,  in  one  of  fo  much  importance  and  danger  to  the 
prifoner,  to  have  authorifed  his  delivery. 

Some  diftinCtions  are  attempted  to  be  drawn,  refpecHng 
territory  and  jurifdi&ion,  the  counfel  for  the  prifoner  having 


[  *7  ] 

contended  that  the  treaty  entirely  alluded  to  the  peculiar  ex- 
clufive  jurifdicftion  of  each.  I  have  no  doubt  in  my  own  mind, 
that  Mr.  Jay  meant  no  other  than  the  exclusive  territorial 
jurifdiction  of  each  nation.  He  feems  to  have  carefully  omit¬ 
ted  the  word  piracy,  aware  of  the  difficulty  I  have  before 
mentioned,  of  diftinguifhing  between  what  may  be  called 
piracy  or  what  laudable  refinance  to  violence  and  oppreffion. 
This  omiffion  therefore  mult  at  once  convince  us,  that  Mr.  Jay 
could  only  have  meant  private  a£ls  of  premeditated  and  deli¬ 
berate  murder,  arifing  from  motives  unconnected  with  any  at¬ 
tempts  which  individuals,  coming  to  be  the  citizens  of  this 
country,  might  at  anv  time  make  to  free  themfelves  from  the 
tyranny  of  imprifonment.  It  is  wonderful,  however,  to  me  that 
Mr.  Jay,  having  feen  the  neceffity  of  omitting  piracy,  did  not 
alio  omit,  at  leaft  during  the  exiftence  of  the  war  murder 
alfo  :  For  in  attempts  to  regain  veffiels  or  efcape  from  im- 
preflment,  it  is  certainly  as  difficult  to  diftinguifh  what  is 
murder,  and  what  is  piracy.  Upon  an  occafion  of  fuch  im¬ 
portance  to  the  future  fafety  of  his  fellow  citizens  Mr.  Jay 
certainly  ought,  and  will  I  fuppofe  explain,  what  was  his 
meaning  in  that  article  of  the  treaty.  The  quotations  from 
Vatteland  Rutherford  did  not  apply  at  all.  They  are  merely 
meant  to  refer  to  the  cafes  of  children  born  at  fea,  to  afcer- 
tain,as  Vattel  does  very  properly,  the  right  as  fubjeCls  or  citi¬ 
zens  of  the  nation  to  which  the  veffel  they  are  born  in  be¬ 
longs. 

To  fuppofe  that  Vattel  defigned  to  extend  the  dodrine,  fo 
far  as  to  mean  that  the  fhips  of  a  nation  are,  with  refpecb  to 
the  fpace  of  water  they  cover  on  the  occean,  its  territory  as 
to  jurifdidion,  as  completely  as  its  land  or  rivers  are,  is 
to  prove  him  not  only  guilty  of  an  inconfiftency  unbecoming 
fo  well-informed  an  author,  but  to  make  him  flatly  contradict 
doClrines  expreffed  in  other  parts  of  his  work.  He  then 
contradiCls  that  neutral  veffiels  do  not  make  free  goods;  and 
it  is  on  his  authority  the  Britifh  reft  more  than  any  other,  their 
rights  to  fearch  neutral?. 

Among  the  reafonswhich  fhould  make  our  judges  very  cau¬ 
tious  in  deciding  againft  the  claim  of  citizenfhip,  by  perfons 
affiuming  to  be  citizens,  there  is  one  peculiar  to  this  country ,  and 
which  fhould  be  carefully  attended  to  :  it  is,  the  difficulty  of 
diftinguifhing  between  the  natives  of  fome  of  the  middle  and 
feuthern  ftates,  and  the  natives,  of  Ireland,  Germany,  and  in 
fome  inftances  Scotland.  The  emigrations  from  thofe  coun¬ 
tries  to  America  were  formerly  very  great.  Whole  coun¬ 
ties  have  been  entirely  fettled  by  them,  with  fcarce  the  in¬ 
termixture  of  any  other.  Their  children,  hearing  nothing  but 
the  language  of  their  parents,  will  as  naturally  have  the  Ger- 
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man,  Irifis,  or  Scorch  accent,  as  if  they  were  born  in  Europe. 
Instances  of  this  fort  mull  have  occurred  to  any  man,  the  le ait 
acquainted  with  thefe  Itates.  Indeed  it  is  well  known,  that 
in  fome  places  many  native  Americans,  born  of  German  pa¬ 
rents,  have  been  met,  who  could  not  fpeak  the  Englifh  lan¬ 
guage.  If  then  any  of  thefe  men,  born  of  German  parents, 
have  become  Teamen,  will  it  not  be  impoffible  to  diitinguifh 
between  them  and  Europeans. 

And  can  there  be  a  more  fallacious  mode  of  determining 
than  from  the  voice  or  accent.  I  know  of  none  more  fo, 
than  that  of  the  countenance  ;  and  to  neither  fhould  an  acute 
or  experienced  judge  ever  attend. 

I  now  come  to  the  policy  of  the  meafure  in  the  United 
States.  More  than  any  other  nation,  except  Great  Britain, 
ought  the  privileges  of  our  feamen  be  vigilantly  attended  to 
—  they  are  the  inltrument  of  our  commerce,  and  to  them 
their  country  muff  lo6k  up  as  the  true  means  of  becoming  an 
important  naval  power  of  having  the  ability  to  protebf  and 
guard  their  rights,  and  to  iufure  to  its  citizens  the  blelhngs 
of  peace  :  they  are  more  expofed  to  the  attacks  and  info- 
Ience  of  po  werful  and  overbearing  nations  than  any  other  clufs 
of  our  citizens,  and  are  therefore  more  entitled  to  the  care  and 
attention  of  our  public  guardians.  Pofle  fling  as  the  United 
States  do,  bulky  •  products,  every  day  increasing,  and  to  ex¬ 
port  which  great  quantities  of  fhipping  and  numbers  of  feamen 
are  neceflary,  to  wlr.:h  portion  of  their  citizens  can  they  look 
with  more  anxiety  than  to  them  ?  Numerous  as  they  may 
become  within  thefe  ten  years,  who  knows  to  what  extent 
the  parental  and  follering  hand  of  government  may  increafe 
them  within  the  li  e  fucceeding  period  ?  Buttoeffed  this  we 
mult  value  and  cherifh  them.  We  mull  recollect  that  they  are 
not  our  men,  but  citizens — that  they  do  not,  the  moment  they 
become  imprefled,  by  a  fuperior  foreign  force,  lofe  their  rights, 
or  become  loft  to  their  country.  Gan  it  be  fuppofed,  becaufe 
they  are  feamen,  they  have  no  families,  no  tender  connexions, 
no  comforts  to  endear  their  homes  to  them  ?  Rough  and 
boifterous  as  is  the  element  they  traverfe,  and  laborious  as 
arc  their  lives,  among  none  of  our  citizens  are  to  he  found 
more  true  independence  and  generality,  or  more  ardent  at¬ 
tachment  to  their  country.  If  then  they  have  thofe  pallions, 
that  impatience  of  infult,  that  invincible  thirft  for  revenge, 
which  indignities  like  impreffment  and  tyranny  never  fail  to 
provoke,  are  they  to  be  puniihed  for  ufing  opportunities  to 
exercife  them  ?  Are  they  to  iubrriit  to  the  manacle  and  the 
lafh,  without  a  murmur,  becaufe  they  fear  their  country,  how* 
ever  pofleffing  the  means,  may  not  have  the  inclination  to  pro- 
ted  them  ?  If  fo,  adieu-  to  vour  commerce  and  your  naw  ! 

*  .  *  f  / 
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Your  fcamen  will  fly  to  other  governments  more  fenfible  o£ 
their  value  and  more  difpofed  to  affert  and  maintain  their 
rights. 

I  will  here  take  notice  of  the  letter  which  the  judge  was  faid 
to  have  received  from  the  fecretary  of  ft  ate,  mentioning,  that 
«  tht  Prefident  advifes  and  requefts  the  delivery  of  the 
prifoner,’  becaufe  it  has  made  fome  noife,  and  I  do  not  view 
it  in  the  fame  light  with  others  ;  I  believe  that  neither  of 
them  meant  to  influence  the  opinion  of  the  judge — that 
they  fuppofed  it  was  a  mere  matter  of  courfe,  that  there  was 
no  doubt  as  to  the  identity  or  country  of  the  prifoner  ;  and 
they  probably  never  heard  of  his  claim  of  citizenlhip  :  that 
they  were  anxious,  on  the  part  of  this  government,  faith¬ 
fully  to  execute  the  treaty,  and  that  the  letter  to  the  judge  had 
another  intent.  This  I  really  believe  to  be  the  cafe ;  but 
the  noife  it  has  made  will  (hew  he  extreme  impropriety  of 
the  higher  executive  officers  of  our  government  ever  touch¬ 
ing  in  the  moft  diftant  manner  on  any  fubjedf  that  may  come 
before  he  judicial.  However  innocent  the  intention,  as  I 
think  it  was  in  this  inftance,  it  is  very  apt  to  give  rife  to  un¬ 
favourable  opinions  ;  and  none  more  dangerous  to  a  com. 
munity  can  be  entertained,  than  that  of  a  wifh  of  the  ex¬ 
ecutive  to  influence  the  judicial.  It  weakens  the  confidence 
of  the  public  in  both  ;  and  leffens  the  refpeft  it  is  their  wifh  to 
fhew  them.  The  prefent  instance  will  probably  operate  to 
advantage;  becaufe  it  is  to  be  fuppofed,  that  after  this  our 
fecretaries  will  be  careful  to  avoid  ever  writing  to  a  judge  on 
any  fubjedt  that  may  poffibly  come  b-fore  him. 

In  one  thing  I  perfectly  agree  with  Mr  Bee,  and  that  is,  in 
his  avoiding  to  queftion  the  conftitutionality  of  the  treaty,  al¬ 
though  I  think  it  unconftitutional.  On  no  fubjedl  am  I  more 
convinced,  than  that  it  is  an  unfafe  and  dangerous  doctrine  in 
a  republic,  ever  to  fuppofe  that  a  judge  ought  to  poffefs  he 
ri^ht  of  queftioning  or  deciding  upon  the  conftitutionality 
of  treaties  or  laws,  or  any  aft  of  the  legiflature.  It  is 
placing  the  opinion  of  an  individual,  or  of  two  or  three, 
above  that  of  both  branches  of  Congrefs,  a  dodfrine  which 
is  not  warranted  by  the  conftitution,  and  will  not  I  hope 
long  have  many  advocates  in  this  country. 

I  fhall  here  conclude  my  remarks  on  this  cafe.  They  are 
made  in  that  fpirit  of  deference  and  refpeft,  which  is  in¬ 
tended  to  avoid  giving  offence,  while  it  examines  with  can¬ 
dour  the  fubjedi  under  difeuffion.  My  earned  wifh  is  to 
draw  the  attention  of  Congrefs  to  the  amendment  of  the 
a&,  and  to  prove  to  them  the  neceffity  of  providing  in  future 
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againft  the  delivery  of  any  fugitives,  unlefs  a  bill  is  found  a- 
gainft  them  by  a  grand  jury ;  to  guard  them  againft  entering 
5nto  any  articles  on  this  fubje£t  in  other  treaties,  unlefs  they 
affent  to  it ,  and  particularly  to  warn  them  againft  ever  forming 
any  agreements,  refpecfting  fugitives  from  juftice,  except  with 
nations  whofe  citizens  poffefs  the  right  of  trial  by  jury,  and 
are  willing  to  reciprocate  fo  indifpenfible  a  provifion. 

A  SOUTH- CAROLINA  PLANTER. 

Charlefton,  Aug.  ? 
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LETTER  II. 

Having  lately  stated  to  the  Citizens  of  the  United  Stately  my 
opinion  on  the  case  of  JONATHAN  ROBBINS ,  which  appeared 
to  me  to  he  of  much  consequence  ;  I  now  take  the  liberty  of 
addressing  them  on  a  subject  of  general  concern ,  on  which  the 
rights y  the  honour ,  and  perhaps  the  peace  of  our  country  may 
depend . 

Fellow  Citizens - 

IT  is  unfortunate  for  the  happinefs  of  mankind,  that  am¬ 
bition,  avarice,  or  revenge  have  always  governed  the 
councils  of  the  moft  powerful  nations.  In  the  earlier  ages, 
their  ignorance  and  barbarifm  were  fome  excufe  j  but  it  is 
aftonilhing  that  learning  and  the  arts,  while  they  have  en¬ 
lightened  and  embellifhed  the  people  who  have  encouraged 
them,  feem  not  to  have  foftened  the  ferocious  temper  of  theii; 
governments.  The  fame  third  for  dominion  and  revenge1, 
the  fame  difpofition  to  controul  the  weaker  nations,  prevail 
as  formerly.  It  is  almoft  in  vain  we  feek  for  a  fpot  in  the 
civilized  world,  where  the  hand  of  power,  or  the  inftru- 
ments  of  avarice,  will  not  reach  us  by  their  force  or  influ¬ 
ence.  The  blelBngs  of  peace  and  freedom,  if  ever  they 
are  to  be  found,  can  only  be  uninterruptedly  enjoyed  by  a 
people  remote  from  the  bufy  and  perplexed  theatre  of  Eu¬ 
rope,  and  who  either  poflefs  fufficient  force  to  prote£t  their 
maritime  rights,  or  are  content  to  relinquifh  them  during  a 
conteft  among  the  greater  powers.  If  they  determine  upon 
the  firft,  unlefs  their  force  is  fuch  as  to  make  their  junc¬ 
tion  with  either  a  ferious  inconvenience  to  its  adverfary, 
they  rifque  the  evils,  and  calamities  of  war :  if  the  latter, 
the  lofs  to  a  commercial  people  is  incalculable  j  every  clafs 
teels  it  y  the  merchant,  the  planter,  and  mechanic,  are  alike 
affe&ed  by  its  confequences. 

I  have  always  confidered  it  among  the  hardfhips  of  man¬ 
kind,  that  no  nation,  however  juft  and  impartial  in  its  con- 
du£t  toothers,  or  difpofed  ftridtlyto  adhere  to  its  duty  as  a  neu¬ 
tral  ;  however  innocent  in  its  a£ls,  or  ufeful  in  its  commerce 
to  the  belligerent  powers,  is  fuffered  to  efcape.  From  their 
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recent  behaviour  it  appears  as  if  no  defire  to  exhibit  the  moft 
\  marked  impartiality,  no  condefcenfion,  no  with  to  oblige, 
will  fave  the  commerce  of  this  country  from  their  ravenous 
grasp*  The  conduct  of  France,  in  capturing  our  veffels,  no 
man  can  palliate ;  it  feems  to  have  originated  equally  in  fol¬ 
ly  and  blindnefs  to  their  own  interefts  ;  and  all  that  we  can 
at  prefent  hope  from  their  earneft  defire  to  negociate,  is, 
that  having  feen  their  error,  they  will  make  ample  repara¬ 
tion.  But  what  {hall  we  fay  of  the  captures  of  our  veflels 
lately  made  by  the  Britifh  cruizers  in  the  Bahama  and  the 
Weft  India  Iflands  ?  It  has  fo  aftoniftied  me,  and  appears 
fo  contrary,  either  to  the  policy  or  interefts  of  their  govern¬ 
ment,  that  it  is  with  difficulty  I  can  believe  they  are  warrant¬ 
ed  by  its  orders.  They  have  become  however,  fo  numerous 
and  alarming,  and  amount  to  fo  ferious  a  fum,  that  they 
loudly  call  for  the  interference  of  our  government — firft,  to 
remonftrate,  calmly  to  enquire  into  the  reafons,  and,  ftill 
prefenting  with  fincerity  the  olive  branchy  to  afk  for  redrefs. 
I  know  too  well  the  value  of  peace  to  my  country,  to  wifh  it 
rifleed  for  trifling  caufes;  growing  as  we  are  in  v/ealth, 
in  population,  and  in  confequence,  its  continuance  to  her 
citizens  is,  of  all  things,  the  moft  valuable,  except  their 
national  honor.  This  however,  mu  ft  at  any  rate  be  pre- 
ferved.  With  ftates  as  with  individuals,  to  puniffi  the  firft 
infult  is  of  infinite  importance.  Our  government,  with  re- 
fpeCt  to  France,  has  properly  chofen  this  conduCt,  and  it 
would  be  as  impolitic  as  dishonourable  for  her  to  deviate  from 
it  with  regard  to  Great-Britain.  Far  am  I  from  hoping 
that  we  fhall  be  ever  driven  to  the  painful  neceffity.  We 
truft,  that  a  nation  which  fpeaks  loudly  of  her  juftice,  a 
nation  which  declares  {he  has  entered  into  the  conteft  with 
France  with  no  other  view,  but  to  fecure  the  order  and 
peace  of  Europe,  only  wants  to  be  informed  upon  the  fubjeCt 
that  the  moment  {he  knows  her  cruizers  have  violated  the 
rights  of  a  friendly  and  unoffending  power,  {he  will  not  only 
make  ample  reparation  for  our  lofles,  but  punifh  the  aggref- 
fion  of  her  officers  in  an  exemplary  manner. 

Underftanding,  as  fiie  well  does,  her  intereft,  {he  muff 
know  that  the  conduCt  of  the  American  government  to¬ 
wards  her,  has  not  only  been  ftriCtly  juft  and  impartial,  but 
that  they  have  been  charged  by  other  nations  with  being 
too  condescending.  At  no  period,  more  than  the  prefent,  muii 
fhe  feel  the  importance  of  our  commerce.  Poffefiing  as  we 
do,  articles  of  the  firft  neceffity,  and  valuable  materials  for 
her  manufactures,  and  unbounded  in  our  ufe  of  them,  where 
has  Great  Britain  fo  excellent  a  cuftomer,  or  one  whole 
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trade  {he  fhould  more  encourage  and  prelect  ?  One  from 
whom  fo  much  is  to  be  made  and  fo  little  apprehended  ? 
We  have  no  formidable  army  or  navy  to  threaten  conquefts, 
or  invade  her  maritime  rights  —  we  have  more  territory  than 
we  can  fettle  for  ages  ;  and  our  remote  fituation,  the 
nature  of  our  government,  and  the  temper  of  our  citizens, 
forbid  the  idea  of  our  eve?i  ’wishing  to  acquire  diftant  poffsf- 
fions.  Throwing  therefore  juftice,  and  the  rights  of  neutrals 
out  of  view,  furely,  a  fafe  and  extenfive  intercourfe  with 
fuch  a  people,  muff  be  of  infinitely  more  value  to  Great- 
Britain  than  any  temporary  advantage  which  may  accrue 
from  fuffering  her  cruizers  to  enrich  a  few  licentious  indivi¬ 
duals  ;  at  the  expence  of  our  friendlhip  and  connection. 

However  fallacious  the  idea  has  hitherto  been,  I  (till  en¬ 
tertain  the  hope,  that  the  nations  which  have  injured  our 
commerce,  will  be  convinced  that  their  intereft,  as  well  as 
their  honor,  require  a  different  behaviour:  that  much  greater 
and  more  folid  advantages  will  snfe  from  an  open  and  fair 
trade,  an  honorable  and  juft  condudr,  than  the  little  degrad¬ 
ing  fyftem  of  private  plunder;  that  the  capture  of  harmlefs 
and  unarmed  neutrals,  and  the  ruin  of  innocent  and  unoffend¬ 
ing  families,  is  unworthy  the  policy  or  a  great  nation :  that 
although  they  may  enrich  a  few  individuals,  they  never  in- 
creafe  the  public  wealth  :  that  the  benefits  to  be  derived  from 
them  are,  in  a  national  point  of  view,  at  any  rate  fmall  ; 
but  that  when  compared  with  the  ingratitude,  and  too  fre¬ 
quently  perjury  they  cccafion  in  unprincipled  mariners,  the 
corruption  which  it  is  faid  they  fometimes  carry  upon  the 
bench  of  juftice,  and  the  fplritof  licentioufnefs  and  robbery 
they  introduce,  they  are  trifling  indeed.  It  is  therefore  to 
awaken  them  to  a  fenfe  of  their  true  intereft,  to  allay  the 
fpirit  of  retaliation  and  revenge,  which  is  rapidly  growing 
in  every  part  of  the  union,  and  before  it  is  too  late,  to  open 
the  way  to  fuch  explanations  as  can  alone  preferve  to  both 
the  bleflings  of  peace,  that  thefe  remarks  are  fubmitted  with 
the  belt  and  moft  amicable  intentions. 

When  a  nation  cenfures  the  a£ts,  or  complains  of  the 
injuftice  of  another,  it  is  proper  for  their  government,  or 
its  citizens,  to  {hew,  not  only  that  they  have  been  just  and 
upright  themselves ,  but  that  the  injuries  they  have  fuftained 
have  been  produced  by  unjuft  and  illegal  meafures  on  the 
part  of  thofe  they  complain  of,  and  fuch  as  are  not  warrant¬ 
ed  by  the  law  of  nations,  or  the  treaties  exifting  between 
them. 

The  fubjeCt,  therefore,  I  intend  to  difeufs  in  the  prefent 
number,  is  the  immenfc  amount  of  American  veffels  and 
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property  taken  by  the  Britilh  cruizers  and  carried  into  the 
Bahama  and  Weft-India  Iflands,  and  other  parts  of  their 
dominions,  and  the  reafons  given  by  their  judges  for  their 
condemnation. 

The  captures  made  by  the  Britifti  cruizers,  have  for  a 
confiderable  time  been  extremely  ruinous  to  the  American 
commerce.  Their  depredations,  which  they  have  never 
ceafed,  even  fince  the  formation  of  the  treaty,  have  lately 
become  fo  numerous  and  important,  as  to  oblige  the  mer¬ 
chants  to  look  to  their  own  government  for  redrefs  and  pro¬ 
tection.  Many  of  them,  to  my  knowlege,  are  enquiring 
the  belf  means  of  applying  for  this  redrefs,  and  they  will 
no  doubt  be  heard  with  the  attention  due  to  fo  important 
a  clafs  of  our  citizens.  The  real  merchants,  the  men  who 
trade  on  their  own  capitals,  and  are  not  the  factors  or  agents 
of  others,  are  of  fuch  coofequence  to  our  commerce  and 
revenue,  that  it  is  impoflible  to  feparate  their  interefts  from 
that  of  the  owners  of  the  foil,  or  indeed  from  the  govern¬ 
ment  itfelf :  they  are  fo  intimately  connected,  as  in  a  great 
meafure  to  depend  upon  each  other.  The  value  of  our 
exports  depends  upon  the  capitals,  and  the  number  of  mer¬ 
chants  who  are  to  purchafe  them  ;  the  competition  they 
create,  and  the  fafety  with  which  our  produce  can  be  {hip¬ 
ped.  A  great  part  of  our  revenue  depends  upon  the  fame 
circumftances  :  for  without  fafety  to  the  tranfportation,  and 
proper  prices  for  our  exports,  our  importations  muft  decreafe 
and  the  revenue  be  leflened.  Hence  arifes  the  unavoidable 
neceflity  of  our  government  interfering  to  protect  their  mer¬ 
chants,  whenever  they  find  their  property  expofed  to  feizures 
and  condemnations  unwarranted  by  the  law  of  nations. 
To  (hew  this  will  be  my  endeavour.  I  fliall  not  apply  to  the 
paffions,  but  to  the  judgments  of  my  readers.  I  have  al¬ 
ready  faid  it  k  equally  my  intention  and  wi(h  to  allay,  and 
not  to  provoke  j  to  produce  redrefs  by  amicable  negociation, 
to  fmoothe  the  way  to  that  uninterrupted  commerce  which 
I  well  know  to  be  among  the  greateft  bleflings  either  nation 
can  enjoy  or  fecure. 

Amidft  the  variety  of  captures  which  have  been  lately 
made  the  number  condemned  in  the  month  of  Auguft  at 
J^ew-Providence  is  the  molt  formidable  we  have  feen  ;  it 
amounts  to  a  fum  little  fhort  of  300,000  dollars.  If  any 
thing  like  the  fame  number  of  captures  is  made  in  one 
month,  and  cariied  into  and  condemned  in  the  ports  of  Ja¬ 
maica,  Antigua,  Barbadoes,  Martinico,  and  the  other  Bri- 
tifh  Iflands  in  the  Weft-Indics,  and  at  Halifax,  and  they 
capture  and  condemn,  for  the  fame  reafons,  all  our  veflels  they 
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may  meet  going  to  any  of  the  ports  in  Europe  of  the 
powers  at  war  with  them,  the  American  commerce,  and  fo 
much  of  its  revenue  as  is  dependent  upon  it,  is  in  a  fair 
way  of  annihilation  ;  and  no  prudent  people  will  cenfure 
the  interference  that  is  claimed. 

Out  of  the  numerous  condemnations  which  have  been 
made  by  the  Britilh  court  of  vice-admiralty,  I  {hall  felect 
the  following,  as  they  contain  their  own  ftatements,  with 
the  reafons  of  the  judge. 

MACKAY  AND  NICKS, 

rEHsus 

The  Polacre  Ship  Adams  and  Cargo . 

The  Polacre  {hip  Adams  was  captured  on  a  voya  e  from 
New- York  to  New-Orleans,  and  was  condemned  with  her 
cargo  as  prize  to  the  captors. 

It  appeared,  that  the  owner,  who  was  on  beard  at  the 
time  of  capture,  was  born  in  Ireland,  had  removed  from 
thence  and  fettled  in  the  United  States  of  America,  in  1792, 
and  had  been  admitted  a  citizen  in  due  form  of  lav/,  in 
March,  1796. 

Condemnation  was  urged  on  three  grounds. 

1  ft.  That  the  claimant  was  not  an  American  citizen,  but 
a  Bri  ifn  fubje£l. 

2d.  That  the  veflel  was  an  adopted  vefl*el  of  the  enemy. 

And  laftly,  that  the  property  was  enemy’s,  and  the  claim¬ 
ant  only  covered  it  in  his  name. 

The  judge,  in  his  decrees  confined  himfelf  to  the  con- 
fideration  of  the  firft  point,  and  declared  that  the  claimant 
being  a  natural  born  fubje£t  of  his  majefty,  and  not  having 
been  admitted  a  citizen  of  the  United  States  of  America, 
until  March,  1796,  could  not  be  confidered,  with  refpedl 
to  Great  Britain,  as  a  citizen  of  the  United  States,  fo  as  to 
entitle  him  to  trade  with  the  enemies  of  the  kisig. 


THE  KING, 

VERSUS 

The  Brigantine  Felicity  and  Cargo . 

The  Felicity  and  cargo  were  owned  by  an  American 
citizen  and  were  arrefted  on  a  voyage  from  New-York 
to  Havanna. 

A  part  of  the  cargo  framing  out,  upon  fearch,  to  be  con¬ 
traband  of  war,  both  veflel  and  cargo  were  condemned  as 
lawful  prize. 
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It  refults  from  thcfe  ftatements,  that  a  Britifli  fubjeft, 
who  fince  the  commencement  of  the  prefent  hoftilities,  that 
Is  February,  1793,  has  obtained  letters  of  citizenfhip,  or 
In  any  manner  been  admitted  a  fubje£t  or  citizen  of  a  neu¬ 
tral  power,  trades  with  any  of  the  nations  at  war  with  G. 
Britain,  he  is  liable  to  have  his  property  engaged  in  fuch 
commerce  feized  and  condemned. 

That  contraband  goods  found  on  board  a  veflel,  make 
all  other  articles  in  the  fame  veflel  belonging  to  the  owner 
liable  to  confifcation  \  and  that  contraband  articles,  if  {hipped 
by  the  owner  of  the  veflel  in  which  they  are  found,  fub- 
je£t  the  veflel  to  condemnation. 

In  difcufling  the  opinions  and  pretences  upon  which  the 
commerce  of  our  country  is  fo  much  plundered  at  prefent, 
and  on  which  its  future  fafety  fo  eflentially  depends,  I 
fhall  first,  conflder  the  queftion  <c  respecting  the  right  of  ct 
citizen  to  leave  his  country  and  change  his  allegiance ,  and  what 
is  the  law  of  nations  on  this  subjcet.  No  queftion  is  more 
celebrated  in  the  ancient  and  modern  world  than  this,  A- 
mong  the  ancients,  there  was  no  doubt  a  citizen  had  a 
right  to  leave  his  country  whenever  he  thought  proper. — 
As  Rome,  from  her  power  and  influence,  and  her  know- 
lege  of  public  affairs,  unqueftionably  didfated  and  fixed  the 
general  opinion,  I  fhall  confider  it  neceftbry,  with  refpe£t 
to  the  fentiments  of  the  ancients,  to  give  the  ufage  of  the 
foie  miftrefs  of  the  world  as  collected  from  Cicero,  the 
mo  ft  learned  and  eloquent  of  her  ftatefmen.  He  fays,  i(  that 
by  the  conftitutien  of  the  Roman  commonwealth,  no  citizen 
could  be  forced  to  leave  the  commonwealth  ;  or,  if  he  plealed, 
not  to  leave  it,  when  he  was  made  member  of  another  he 
preferred  to  it.  That  a  little  before  his  remembrance  feve- 
ral  citizens  of  Rome  men  of  credit  and  fortune,  voluntarily 
left  that,  and  fettled  in  other  commonwealths — *  and  the 
way  *  fays  he,  i  is  open  from  every  state  to  ours,  and  from 
ours  to  every  state.” 

This  was  the  opinion  of  the  Roman  Republic,  and  of  its 
luminary,  Cicero — than  whom  the  world  has  not  feen  a 
greater  man,  either  as  a  writer,  or  an  orator. 

In  examining  the  leading  modern  authors  on  the  law  of 
nations,  we  fhall  find  a  general  concurrence,  at  lead  fo  far 
as  to  eftablifh  the  opinions  neceflary  to  my  prefent  purpofe. 

Grotius,  in  treating  of  this  fubjedl,  fays,  “  Nor  are  we 
fpeaking  of  going  out  of  ©ne  part  of  tire  ftate  into  ano¬ 
ther  part  of  the  fame  ;  but  out  of  the  whole  ftate  or  extent 
of  the  fovereign.  That  we  ought  not  to  go  out  in  troops 
or  large  companies,  is  fufficientiy  evident  from  the  end  and 
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and  dtfign  of  civil  fociety,  which  could  not  fubfift  if  fuch 
permiflion  was  granted ;  and  in  things  of  a  moral  nature* 
what  is  neceflary  to  obtain  the  end,  has  the  force  cf  a  law  ; 
but  the  cafe  feems  quite  different  when  a  fingle  perfon  leaves 
his  country,  as  it  is  one  thing  to  draw  water  out  of  a  ri¬ 
ver,  and  another  thing  to  divert  the  courfe  of  a  part  of  that 
river.  Tryphonius  exprefsly  fays  that  every  man  has  a 
to  choofe  the  ftate  of  which  he  has  a  mind  to  be  a 
member.  And  Cicero*  in  his  plea  for  Baibus,  commends 
that  privilege  which  every  one  has,  of  not  staying  in  any  state 
against  his  inclination  ;  and  he  calls  the  power  of  either  keep¬ 
ing  or  parting  with  one's  right ,  the  foundation  of  liberty. 

Vattel ,  in  his  differtation  on  the  fame  fubjeCt,  allows,  that 
many  diftinClions  are  neceffary  in  order  to  give  a  folution  to 
the  queftion.  u  Whether  a  man  may  quit  his  country ,  or  the 

society  of  which  he  is  a  member  ?iy  ift.  The  children  have 
a  natural  attachment  to  the  fociety  in  which  they  are  born. 
Being  under  the  neceffity  of  acknowledging  the  protection 
it  has  granted  to  their  fathers,  they  are  obliged  to  it  in  a 
great  meafure  for  their  birth  and  education  ;  they  ought 
then  to  love  it,  exprefs  a  juft  gratitude,  and  return  the  bene¬ 
fits  they  have  received.  But  every  man  born  free ,  the  son  of 
a  citizen  arrived  at  years  of  discretion ,  may  examine ,  whether 
it  be  convenient  for  him  to  join  in  the  society  for  which  he  was 
destined  hy  birth .  If  he  finds  that  it  will  be  no  advantage 
to  remain  in  it,  he  is  at  liberty  to  leave  it,  making  a  return 
for  what  it  has  done  in  his  favor,  and  preferving,  as  much  as 
his  new  engagement  will  allow  him,  the  fenti-ments  of  love 
and  gratitude  towards  it. 

In  another  place  Vattel  fays, (<  a  citizen  may  quit  the  ftate 
of  which  he  is  a  member,  provided  it  be  not  at  fuch  a  con¬ 
juncture  when  he  cannot  abandon  it  without  doing  it  a  re¬ 
markable  prejudice.”  And  in  a  third*  “  every  man  has  a 
right  to  quit  his  country,  in  order  to  fettle  in  another, 
when,  by  that  ftep,  he  does  not  expofe  the  welfare  of  his 
country  ” 

The  refult  of  thefe  opinions  is,  that  among  the  ancients 
the  rignt  of  a  citizen  to  quit  his  country  when  he  pleafed 
was  unquestioned .  That  among  the  moderns  the  right  is  adr* 
mitted  at  all  times,  except  at  a  conjuncture  when,  «  he  can¬ 
not  abandon  it  without  doing  it  a  remarkable  prejudice  j” 
that  is,  in  time  of  extreme  danger ,  when  an  enemy  has  ac¬ 
tually  invaded  the  country,  or  is  about  immediately  to 
do  fo. 

ihis  is  the  utmofi:  latitude  the  meaning  of  the  word3£ 
u  without  remarkable  prejudice  f  will  admit.  It  is  allowed, 
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that  the  citizens  who  in  this  fituation  abandon  their  coun¬ 
try,  endeavoring  to  fecure  themfelves,  inftead  of  defending 
it,  manifeflly  violate  the  padl  of  fociety,  and  are  deferters 
which  a  date  has  a  right  to  punifh  •,  but  it  muft  be  in  cafes 
of  exreme  necessity  and  clanger ;  in  no  other,  by  the  law  of 
nations,  is  the  reftraint  admitted. 

V/hen  a  country  is  engaged,  merely  in  a  naval  war,  or  in 
distant  expeditions ,  and  no  danger  threatened  at  home,  her 
lubjedls  or  citizens  have  then  as  perfedt  a  right  to  expatriate 
themfelves  as  at  any  other.  England  has  been  more  than 
one  half  of  the  laft  hundred  years  at  war,  and  not  above 
once  or  twice  during  that  period  has  {he  been  attacked  at 
home,  and  that  by  her  own  fubjedls,  in  attempting  to  place 
another  monarch  on  the  throne  5  thefe  infurredlions  lafted 
but  a  fliort  time,  and  for  the  remainder  of  the  century  the 
country  was  in  fecurity  and  tranquillity. 

If,  therefore,  the  opinion  was  to  prevail,  that,  during 
any  war,  whether  naval  or  other  wife,  or  however  distant  in 
its  operations ,  her  fubjedls  could  not  change  their  allegiance, 
notwithftanding  their  affairs,  their  neceffities,  or  even  their 
healths ,  might  require,  being  for  half  a  century,  imprifoned 
and  deprived  of  their  rights — confined  like  plants  to  the 
fpot  where  they  happened  accidently  to  fpring,  and  com¬ 
pelled  to  vegetate  there  at  the  will  of  their  fovereign. 

It  is  faid  that  the  law  of  England  does  not  permit  a  fub- 
jedl  ever  to  change  his  allegiance.  There  is,  I  am  inform* 
cd,  a  fimilar  regulation  in  Ruflia.  I  have  proved  the  law 
of  nations  allows  it  in  all  cafes,  except  in  times  of  extreme 
danger  and  difficulty.  It  is  neceffiary  for  every  independent 
people  to  have  laws  or  regulations  of  their  own,  reipedling 
the  admiffion  cf  citizens ;  in  determining  upon  thefe,  it 
would  be  improper  for  them  to  be  governed  by  the  laws  or 
opinions  of  particular  nations.  Thefe  vary  fo  much,  that 
it  would  be  impoffible  to  frame  any  fyftem  that  would  fuit 
the  whole.  The  law  of  nations  being  the  antient  and  eftr- 
blifhed  ufagej  and  paramount  to  all  local  laws,  was  the 
fafeft  and  mod  proper  criterion.  It  knows  no  diftindtion, 
and  adls  upon  general  principles  ;  it  teaches  us  that  all  men 
have  a  natural  right,  except  in  the  cafes  alluded  to,  to 
change  their  refidence  and  leave  their  country  for  another  ; 
that,  as  Cicero  fays,  the  way  lies  opon  to  ally  and  that  the  keeping 
or  parting  with  this  right  is  the  foundation  of  liberty.  It  con- 
fiders  it  as  a  cruel  and  unjultifiable  reftraint,  that  men 
fhould  be  so  much  fuppofed  the  property  of  the  fovereign, 
in  whofe  dominions  they  happen  to  be  born,  as  to  be  obliged 
eilher  to  live  there  confUntiy,  or  if  they  emigrate,  that  the 
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duties  or  obligations  of  fubjedts  fliould  (till  follow  them  ; 
that  although  they  might  live  in  other  countries,  it  would  be 
under  the  degrading  disability  of  dill  being  confidered  as  fub- 
jedls  of  the  power  they  had  left,  and  that  they  therefore 
would  be  incapable  of  mixing  in  the  councils  of  the  coun¬ 
try  to  which  they  had  removed.  Despising  such  a  state  of 
bondage ,  the  law  of  nations  gives  to  every  one,  as  it  ought, 
the  right  of  living  where  he  thinks  proper  j  inftead  of  being 
fixed  to  one  fpot,  of  becoming,  if  he  pleafes,  a  citizen  ot 
the  world.  Nor  is  this  a  new  dodlrine  :  it  as  old  as  the 
Athenian  Republic.  UI  would  rather*  fay  Socrates ,  “  he 
a  citizen,  of  the  world.,  than  of  any  particular  comm  nwealthf 
Nay,  fo  fixed  was  this  opinion  among  the  ancients  on  the 
right  of  a  citizen  to  leave  his  country,  that  in  difcuflingit, 
Demaratus  exclaimed ,  he  would  prefer  liberty  in  banishment ,  to 
servitude  at  home .  The  opinions  of  all  the  belt  modern 

writers  are,  as  I  have  quoted,  that,  except  in  times  of  ex¬ 
treme  danger,  a  citizen  has  a  right  to  change  his  fituaticn 
and  refidence,  and  it  is  on  this  opinion  that  the  United- 
States  have  founded  their  law.  Confidering  their  habits  and 
principles,  it  was  impoflible  to  frame  it  upon  any  other. 
Every  American  citizen  is  born  free,  and  glories  in  it  with 
reafon.  The  firft  lefFon  he  receives  from  his  father,  and  the 
firft  he  tranfmits  to  his  foil,  is,  that  independence  is  his 
inheritance  ;  he  is  proud  of  being  himfelf>  capable  of  think¬ 
ing,  feeling,  and  adling  for  himfelf ;  he  can  have  no  idea 
of  being  confined  to  one  country,  or  one  allegiance,  if  lie 
thinks  proper  to  change  them.  In  their  add,  therefore,  it  was 
impoflible  for  them  to  make  any  diftin  Stion  or  to  pay  any 
attention  to  the  local  laws  of  particular  {fates.  1  hey  have 
been  obliged  from  circumftances  to  vary  the  time  neceffary 
to  entitle  an  applicant  to  citizenfhip  ;  the  refidence  pre- 
vioufly  neceffary,  in  the  year  1793,  was  two  years  ;  fo  that 
all  the  citizens  made  in  that  year,  mu  ft  have  been  in  thus 
country  two  years  before.  Many  of  them  have  been  here  a 
much  longer  time,  as  it  is  well  known  that  there  are  at  this 
moment  a  gerat  number  of  the  natives  of  Britain,  refident 
in  the  United  States,  who  have  been  fo  long  before  1793* 
and  who  dill  continue  fubjedfs  of  that  power.  All  thole 
who  became  citizens  in  1793  or  l19A  muft  have,  from  the 
law  admitting  them  to  citizenfhip,  been  here  fo  long  as  to 
prove  at  once  that  they  left  their  country  before  the  war,  and 
in  a  time  of  profound  peace  ;  and  yet  by  the  decree  of  the 
judge  of  New  Providence,  they  are  not  to  be  confidered  as 
citizens,  and  are  liable,  if  they  attempt  to  trade  uuder  the 
American  Hag,  to  have  their  property  engaged  in  fuch  com- 
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merce  feized  and  condemned.  I  will  afk,  under  what  pre¬ 
tence,  under  what  colour  of  law,  or  of  reafon,  can  thefe 
condemnations  take  place  or  be  juftified  ? 

It  is  univerfally  admitted  by  all  the  writers,  ancient  and 
modern,  that  in  time  of  profound  peace  a  man  has  a  right 
to  leave  his  country,  I  have  fhewn,  from  the  refidence  pre- 
vioufly  neceffary  to  qualify  for  citizenfhip,  all  thofe  who 
were  admitted  in  1793,  and  1794,  mult  have  left  Great-Bri- 
tain  when  at  peace,  and  therefore,  with  refpedl  to  thofe, 
there  can  be  no  doubt,  among  well  informed  judges,  that 
the  rovidence  judge  has  violated  our  neutral  rights ,  and  that 
it  is  rhe  duty  of  our  government  to  feek  redrefs.  I  am  not 
without  hopes  that  the  policy  of  amicably  granting  it,  will 
be  feen  and  purfued.  It  might  alfo  lead  to  explanations  on 
the  fubjedl  in  general  ;  for  under  the  law  of  nations,  I 
hold  it  to  be  a  clear  and  undoubted  right,  the  fubjedl,  or 
citizen  of  every  power  poffeffes,  to  change  his  refidence  and 
allegiance,  except  when  his  country  is  a&ually  invaded  by 
a  foreign  force,  or  is  in  imminent  danger  of  being  fo,  or 
has  a  contefl  amounting  to  war  raging  within  it  •,  that  it  is 
a  privilege  founded  in  the  law  of  nations  and  the  reafon 
of  things  ;  and  that  the  laws  of  Great-Britain,  RufTia,  and 
the  other  countries  which  differ,  are  unnatural  infringements 
of  a  right  their  Creator  mufl  have  intended  every  human 
being  to  poffefs :  that  the  United  States,  having  acted  upon 
this  right,  it  is  their  duty  to  protect  the  lawful  commerce 
of  thofe  they  have  created  citizens ;  that  otherwife  their 
grant  of  citizenfhip  is  a  public  deception ,  ruinous  to  the  in- 
terefls  of  thofe  their  laws  upon  this  fubje£t  have  entrapped, 
and  unworthy  the  juftice  and  honor  of  the  American  na¬ 
tion. 

I  come  now  fecondly  to  confider  the  determination  given 
by  the  judge,  refpe£ting  the  condemnation  of  all  the  goods 
on  board  any  veffel,  belonging  to  the  fame  owner,  who 
may  have  fhipped  any  contraband  goods,  even  of  the  fmallefl 
value  j  and  that  contraband  goods,  fhipped  by  the  owner 
of  the  veffel,  renders  fuch  veffel  liable  to  condemnation. 

The  property  of  American  citizens  depending  upon  this 
conftrudlion,  being  to  a  very  great  amount,  and  as  it  may 
hereafter  materially  affedl  them,  1  have  confidered  the  fub- 
je£l  with  all  the  care  and  attention  I  could;  I  have  fearched 
into  every  authority  within  my  reach ;  and,  after  the  moft 
deliberate  and  impartial  examination,  do  not  hefitate  to  pro¬ 
nounce  it  a  moft  unjuft  and  illegal  decifion — one  as  unwar¬ 
ranted  by  the  lav/  of  nations,  as  it  is  by  the  laws  of  Eng- 


[  3i  ] 

land,  or  the  decifions  and  opinions  of  their  abled  flatef- 
xnen  and  judges. 

As  the  quedion  is  of  infinite  importance,  I  trud  my 
countrymen  will  not  confider  me  as  unreafonsbly  trefpafling 
upon  their  patience  in  making  the  following  obfervations. 

It  is  agreed  by  all  writers,  that  (hips  of  war,  or  priva¬ 
teers,  are  not  to  attempt  any  thing  against  the  law  of  nations  ; 

_ _ thev  are  not,  by  affaulting  within  the  port  of  a  friend, 

to  didurb  the  peace  of  the  place,  for  it  mud  be  inviola¬ 
bly  preferved  j  they  are  carefully  to  attend  to  the  leagues 
of  their  allies ,  neuters ,  and  friends ,  according  to  their  va¬ 
rious  and  feveral  treaties ;  and  therefore,  by  a  marine  trea¬ 
ty,  between  Charles  II.  and  the  dates  of  Holland,  the  com¬ 
manders  of  privateers  are  to  give  fecurity  for  their  beha¬ 
viour,  exadlly  in  the  manner  of  the  treaty  of  Great  Britain 
with  the  United  States  *,  indeed,  it  appears  to  me  that  the 
whole  of  the  19th  article  of  that  treaty,  is  copied  nearly 
verbatim  from  that  of  1  674. 

By  other  articles  in  the  laid  treaty,  if  torture,  cruelty,  or 
any  barbarous  ufage  after  capture,  be  done  to  the  perlons 
taken  in  the  prize,  the  fame  lhall  difeharge  faid  prize  al¬ 
though  (he  was  lawful,  and  the  captains  {hall  lefe  their 
commiffions,  and  they,  and  the  offenders,  be  fubjedf  to 
punifhment.  This  agreement  between  the  Englifh  and  the 
Dutch  ought  to  be  a  dandard  to  all  nations  \  and  by  the 
treaty  of  Utrecht,  there  is  an  article  with  France  to  the 
fame  purpofe. 

Ships  carrying  powder,  {hot,  guns,  fwords,  and  other 
warlike  indruments  for  fea  or  land,  bound  for  an  enemy 
from  a  neuter  nation,  or  date,  in  amity  with  both  the  belli¬ 
gerent  powers,  flrall  be  taken  as  prize,  provided  they  arc 
wholly  laden  with  them.  Money,  provifions.  Sec.  can  only 
be  interrupted  in  time  of  extreme  necedity,  when  the  v/ar 
is  fo  fevere  that  a  prince  cannot  poflibly  defend  himfelf* 
or  damage  the  enemy,  without  intercepting  such  things  and 
and  it  is  now  agreed  and  fettled  by  numerous  treaties,  that 
,  thofe  things  which  may  be  ufed  out  of  war,  or  in  war, 
(except  ihips)  diall  nor  be  called  prohibited  nor  liable  to 
condemnation  *,  unlefs  carried  to  places  befieged  ;  and  it  is 
univerfally  confidered  as  a  rule  not  to  be  quedioned,  that 
goods  made  ufe  of  for  pleafure  and  luxury  only,  are  free 
in  neutral  fhips.  But  the  part  of  the  law  of  nations  efta- 
blifhed  on  this  fubjedf,  which  claims  peculiarly  the  attention 
of  every  American^citizen,  is,  “  that  in  cafe  part  of  the 
lading  of  a  fhip  is  prohibited  or  contraband,  and  the  other 
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part  merely  for  pleafure,  the  goods  prohibited  only,  fhall  be 
judged  prize,  and  the  fhip  and  the  remainder  of  the  cargo 
be  difcharged,  which  may  proceed  in  the  voyage  on  deliver¬ 
ing  up  the  other  goods,  without  being  even  brought  into 
port.  But  if  a  fhip  be  wholly  laden  with  contraband  goods, 
then,  and  only  then,  both  the  fhip  and  the  goods  may  be 
made  prize.” 

Thefe  are  the  fettled  and  eftablifhed  rules  which  govern 
all  well-informed  and  impartial  tribunals,  in  deciding  upon 
prizes;  and  I  fhall  examine  how  far  they  are  confiftentwith 
the  treaty  made  by  Great-Britain  with  the  United  States,  and 
whether  that  treaty  has  not,  with  refpedt  to  contraband,  ex- 
prefsly  stipulated  that  a  condudt  fhall  be  obferved  by  the 
Brkifh  tribunals  exactly  the  reverfe  of  the  decrees  of  the 
Naflau  judge.” 

The  17th  article  flipulates,  that  if  any  veflels  are  detained 
on  fufpicion  of  having  enemy's  property,  or  contraband 
goods  on  board,  they  (hall  be  carried  to  the  neared  port ; 
and  that  which  belongs  ro  an  enemy  fhall  be  made  prize  of 
only,  and  the  vefi'el  fhall  be  immediately  at  liberty  to  pro¬ 
ceed  with  the  remainder.  The  18th  article  declares  what 
fhall  be  contraband,  adding  to  the  ufual  lift,  timber  for  fhip 
building,  tar,  copper  in  fhcet,  fails,  hemp,  and  cordage,  and 
generally  whatever  may  ferve  for  equipping  veflels,  except 
unwrought  iron,  and  ftr  planks.  rlhe  fame  article  exprefs- 
ly  declares,  that  whenever  provifions,  or  other  articles,  not 
generally  contraband,  may  by  the  exifting  law  of  nations 
be  confidered  fo  and  be  feized,  the  fame  fhall  not  be  con- 
fifcated,  but  the  owners  fhall  be  fpecdily  and  completely 
indemnified,  and  the  captors,  or,  in  their  default,  the  go¬ 
vernment  under  whcfc  authority  they  a£l  fhall  make  full 
compenfation,  adding  a  reafonable  mercantile  profit,  and 
freight  and  demurrage,  incident  to  fucli  detention. 

Although  I  have  ever  difapproved  of  thefe  articles  in. 
the  Britifh  treaty,  and  clearly  forefaw  the  evils  which  have 
arifen  from  our  giving  a  colour  to  the  Britifh  cruifers  to 
take  and  detain  our  veflels  on  any  pretence,  the  extending 
the  lift  of  articles  declared  contraband  of  war,  and  yielding 
to  their  feizing  our  provifion  (hips  ;  yet,  upon  comparing 
thefe  regulations  with  the  decrees  and  condemnations  of 
the  Judge  at  Naflau,  we  are  aftonifhed  beyond  expreftion, 
that  fo  open  a  violation  of  juftice,  of  the  laws  of  nations* 
and  of  exifting  treaties,  fhould  be  attemp  ed  by  any  judge 
u£ling  under  the  authority  of  a  nation  which  boafts  fo  much 
ef  the  puritv  and  impartiality  of  her  tribunals. 

A  J  A  o' 
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No  one  can  now  for  a  moment  doubt,  that  not  only  by 
the  laws  of  nations,  the  laws  and  adjucations  of  England 
and  her  courts,  but  by  the  exprefs  provifions  of  their 
treaty  with  the  United  States,  the  Britifh  cruifers  are  bound 
not  to  touch  any  part  of  an  American  cargo,  except  fuch 
as  is  enemy’s  property,  or  undoubtedly  contraband  accord¬ 
ing  to  the  laws  of  nations  :  that  it  is  ftipulated  in  the  moft 
politive  manner,  in  the  cafe  of  provifions  and  articles  not 
generally  contraband,  but  which  may  by  the  exifting  law  of 
nations  be  confidered  fo,  and  be  for  that  reafon  carried  into 
port,  that  they  {hall  not  be  confifcated  or  condemned  ; 
but  that  the  owners  thereof  (hall  be  completely  indemnified, 
and  with  a  reafonable  mercantile  profit.  The  judge  there¬ 
fore  at  Naffau,  or  any  Englifli  judge,  was  bound  by  the 
moil  powerful  reafons  to  refpedl  all  American  property,  ex¬ 
cept  ammunition  or  implements  of  war.  The  treaty  ex- 
prefsly  forbids  their  condemning  any  other  part  of  it  *,  and 
it  was  his  duty  in  all  the  cafes  mentioned,  only  to  have 
confifcated  the  military  fiores  or  what  was  clearly  proved 
to  be  enemy’s  property.  As  a  judge,  inftead  of  tarnifhing, 
he  fhould  have  confidered  himfelf  the  guardian  of  the  pub¬ 
lic  honor  of  his  government,  the  preferver  of  her  treaties, 
and  the  protecler  of  thofe  rights  fhe  had  folemnly  promifed 
to  maintain  inviolate  towards  a  neutral  and  friendly  power. 

I  had  proceeded  thus  far  in  the  prefent  number,  when  I 
received  information  that  the  fpoliations  upon  our  trade,  and 
the  number  of  the  vefiels  carried  into  Kingfton  in  Jamaica, 
exceeded  thofe  carried  into  New-Providence ;  and  that 
the  lift  expedled  from  Martinico,  Mountferrat,  St.  Kitt’s, 
and  Tortola,  were  comparitively  large.  In  this  diftreftiug 
dilemma,  it  becomes  every  friend  to  his  country  to  unite  in 
endeavoring  to  obtain  the  fulleft  information.  The  mer¬ 
chants,  who  muft  be  the  moft  interefted,  are  earneftly  called 
upon,  and  requefted  to  furnifh  particular  and  authentic 
documents  of  their  refpedlive  Ioffes  \  it  would  perhaps  be 
beft  to  fend  duplicates,  tranfmitting  one  copy  to  the  fecre- 
tary  of  ftate’s  office,  and  the  other  to  one  of  their  repre- 
fentatives  in  congrefs.  This  (hould  be  done  throughout  all 
the  ports  of  the  U?iited  States.  No  time  is  to  be  loft  ;  the 
meeting  of  Congrefs  approaches,  and  they  fhould  have  the 
fulleft  information.  The  merchants  fhould  recoiled!,  that 
the  realons  given  by  the  judge,  and  which  we  are  to  prefume 
are  the  reafons  which  govern  all  the  Britifh  courts  of  ad¬ 
miralty  in  the  Weft-Indies,  go  almoft  to  the  annihilation 
of  our  commerce,  particularly  in  the  Weft-Indies.  That 
which  refpedls  Britifh  fubjVfts  made  citizens  fince  February, 
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1 793>  highly  important ;  but  the  doctrine  refpe&ing  con* 
traband,  is  abfolutely  the  moft  ruinous  and  illegal  that  they 
could  have  devifed. 

We  know  that  the  lift  of  contraband  articles,  as  efta- 
blifhed  by  the  law  of  nations,  is  frequently  altered  by  agree¬ 
ment  between  different  powers.  I  have  examined  a  variety 
of  treaties  in  which  thele  articles  have  been  altered,  fome 
treaties  leffening  and  others  encreafing  them.  The  treaty 
between  Great  Britain  and  the  United  States,  enlarges  them 
very  much  ;  there  is  fcarcely  one  between  commercial  na¬ 
tions  in  which  it  is  not  an  important  article.  To  know 
therefore  exactly  the  d  ate  of  contraband  articles,  as  they 
Band  between  different  countries,  requires  refearches  and 
examinations  to  which  none  but.  men  in  the  habits  of  public 
bufinefs  are  much  accuftomed.  It  is  not  to  be  expedled 
that  every  merchant,  or  fupercargo,  or  mafter  of  a  veffel, 
is  a  man  of  letters ;  that  he  is  to  be  acquainted  with  the  law 
of  nations,  or  to  underhand  in  what  particular  fituation 
parrs  of  their  cargoes  may  become  contraband.  Nine  tenths 
of  the  articles  (hipped  by  a  merchant  may  be  proper  and 
the  remainder  may  through  ignorance  be  contraband  5  nay, 
a  (ingle  article  may  have  inadvertently  been  (hipped  *,  and 
for  this  trilling  miftake,  is  he  to  forfeit  perhaps  his  all  ? 
Can  this  be  juft,  or  is  it  confonant  to  thofe  principles  on 
■which  the  laws  that  govern  dates  in  their  intercouvfe  with 
each  other,  are  founded?  The  cafes  which  fometimes  occur 
on  the  fubjedt  of  what  is,  or  what  is  not,  under  exifting 
circumstances,  contraband,  require  the  niceft  diftin£tions  j 
the  moft  able  and  experienced  judges  have  often  differed  upon 
them  :  how  much  more  reafonable  then  is  that  lawy  which 
does  not  expedl  from  every  one  concerned  in  trade  an  ac¬ 
curate  knowledge  upon  the  fubject,  and  only  forfeits  the 
article  that  is  contraband  ?  I  will  (till  indulge  the  hope  that 
upon  a  ferious  and  attentive  confidcration  of  the  fubject, 
Great-Britain  will  find  it  her  true  policy  to  remove  and 
corredh  the  injuries  which  determinations  like  thefe  produce. 
It  mult  always  be  her  filtered  to  protect  the  juft  rights 
of  commerce,  to  fupport  thofe  principles  which  promote 
the  labors  of  mankind,  fince  (he  herfelf,  lilts  the  United 
States,  can  only  be  great  from  the  virtuous  induftry  of  her 
inhabitants. 

The  projedl  of  having  alone  the  empire  of  the  fea,  and 
not  only  monopolizing,  but  treating  all  kinds  of  commerce 
as  fhe  pleafes,  is  not  lefs  chimerical,  or  lefs  deftru&ive  than 
that  of  univerfal  dominion  on  the  continent.  It  is  to  be 
w  idled,  for  die  hnppinds  of  mankind,  the  English  wers 
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convinced  of  this  truth,  before  they  learn  it  by  their  own 
experience.  France  has  already  repeated  many  times,  that 
it  was  neceffary  to  edablifli  a  balance  of  power  at  fea,  and 
has  yet  perfuaded  nobody,  becaufe  they  fuppofed  {he  wifhed 
to  be  the  ruling  power,  and,  by  leffening  the  force  of  the 
Englifh,  more  furely  to  give  laws  to  the  continent :  but  if 
England  continues  to  abufe  its  ftrength  and  exercife  a  ty¬ 
ranny  on  commerce,  all  the  other  dates,  that  have  fhips  and 
feamen,  will  be  compelled  to  unite  againft  her  and  affert 
their  rights. 

The  United  States  are  probably  foon  to  take  a  new  station. 
They  are  about  to  enter  upon  a  negociation  with  France  -3 
and  the  present  uncertain  date  of  their  commerce  with 
Great  Britain,  the  difficulties  which  have  arifen  refpeCting 
the  immenfe  claims,  amounting  to  millions,  made  by  Bri- 
tiffi  fubjeCts  under  Mr.  Jay’s  treaty,  and  the  feceffion  of  the 
American  commiffioners,  muft  open  a  negociation  with  that 
power  j  one  in  which  every  interfering  claim,  whether  of 
commerce  or  otherwife,  can  be  amicably  adjuded.  Thus 
will  all  the  important  relations  which  this  country  has  with 
the  two  mod  powerful  maritime  dates,  and  thofe  with  whom 
fhe  has  the  greated  intercourfe,  be  again  fubmitted  to  ne¬ 
gociation.  It  will  be  opened,  too,  at  a  time  when,  being 
more  experienced,  and  better  underdanding  her  true  in- 
tereds,  ffie  will  probably  have  it  in  her  power  to  form 
treaties  upon  principles  which  may  remove  the  objections  to 
the  prefent,  and  poffibly  reconcile  and  conciliate  all  parties. 

That  all  thefe  difficulties  may  thus  end  in  producing  the 
bleffings  of  a  free  commerce,  and  domedic  harmony,  mud 
be  the  wiffi  of  every  friend  to  his  country. 

I  will  here  conclude,  with  indulging  the  hope,  that  thofe 
who  may  direCt  our  affairs,  or  reprefent  our  citizens  in 
the  councils  of  the  union,  will  upon  every  occafion  fuffer 
themfelves  to  be  alone  governed  by  the  principles  of  im¬ 
partial  judice  to  all  nations,  by  an  upright  and  deady  at¬ 
tention  to  the  true  interedsof  their  own  country — that  they 
will  encounter  no  improper  partialities  for  fome  nations,  and 
diffike  to  others  ;  that  they  will  by  no  means  permit  their 
public  opinions  to  be  influenced  by  the  hope  or  expectation 
of  what  might  happen  in  Europe  ;  that  of  all  things  the 
mod  changeable  and  uncertain  ;  that  lo  much  depends 
upon  fuccefs,  or  misfortune  in  war,  nay,  frequently  upon 
the  event  of  a  fmgle  battle,  upon  the  ability  and  fidelity  of 
a  general,  the  zeal  of  his  troops,  or  the  enthufiafm  of  a 
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people,  that  it  was  almoft  impoffible  in  one  year  to  fay 
what  may  be  the  ftate  of  things  the  next. 

The  termination  of  the  war  is  no  doubt  of  the  higheft: 
importance  to  the  civilized  world  ;  it  is  difficult  to  fay  how 
or  when  it  will  end.  At  prefent  it  is  our  duty  to  guard  our 
rights,  and  be  juft  and  impartial  in  our  public  conduct. 
The  event  we  muft  leave  to  him,  in  whofe  hands  is  the 
fate  of  nations,  and  under  whofe  prote&ion  we  have  hither¬ 
to  been  a  free  and  fortunate  people. 

A  SOUTH-CAROLINA  PLANTER; 

Charleston ,  Oct,  ? 

3.  1799.  $ 
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LETTER  III. 

My  last  addresses  to  “  The  Citizens  of  the  United  States,’* 
were  on  the  subjects  of  the  case  of  Jonathan  Robbins ,  and  the 
captures  of  our  vessels  by  the  British  Cruizers.  The  follow¬ 
ing  is  on  the  Mutual  Claims  of  the  two  nations ,  the  secession 
of  their  commissioners ,  and  the  eventful  state  to  which  things 
are  rediu  ed :  a  subject  which  will  no  doubt  claim  the  serious 
attention  of  every  friend  to  the  rights  and  peace  of  his 
country . 


FELLOW  CITIZENS .• 


"When  a  difference  refpe£ling  the  conflru£lion  of  trea¬ 
ties  is  about  to  take  place,  between  nations  long  in  the  ha¬ 
bits  of  intimacy,  and  an  important  commerce  with  each 
other,  it  is  of  infinite  confequence  to  a  government,  or  its 
citizens,  to  be  able  to  fhew  that  they  are  not  in  the  wrong  : 
that  the  conflru£lion  they  infill  upon  is  a  proper  one,  and 
that  they  are  governed,  not  only  by  the  principles  of  the 
moll  exa£t  juftice,  but  alfo  of  the  moft  honourable  and 
liberal  policy .  that  difdaining  to  be  bound  by  narrow  and 
rigid  limits,  they  are  willing  to  give  to  the  infirument  every 
latitude  its  intention  will  juflify.  But  that  the  points  con¬ 
tended  by  their  opponents,  being  neither  within  its  letter 
or  meaning,  they  are  obliged  to  refill  them  for  reafons 
which,  with  deference  and  refpe£l,  they  fubmit  to  their 
countrymen,  and  to  an  enlightened  and  impartial  world 

It  will  be  always  painful  for  a  people  fo  unambitious  and 
fo  little  difpofed  to  controverfy  as  the  United  States,  to 
contend  with  any  nation  upon  points  on  which  they  could 
with  truth  be  charged  with  the  fmallefl  departure  from  the 
mod  exacl  and  honourable  juflice  ;  or  with  not  complying 
with  flipulations  folemnly  entered  into  and  ratified  by  their 
government. 

The  relative  fituation  of  Great-Britain  and  the  United 
States  is  fuch,  as  to  make  this  difference  peculiarly  difagreea- 
ble  :  they  are  fo  conne&ed  by  commerce,  and  their  trade 
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Is  fo  reciprocally  beneficialj  that  except  the  prefervation  of 
their  national  honor,  I  know  no  object  that  is  to  be  putin 
competition  with  it.  There  are  few  countries  whofe  fitua- 
tions  enable  them  mutually  to  extend  and  receive  fo  many 
advantages,  and  certainly  few  who  ought  to  have  lei's  ap- 
prehenfions  of  danger  from  each  other.  The  benefits  to 
be  derived  to  each  from  peace  and  an  uridiiturbed  com¬ 
merce,  are  incalculable.  To  bleffings  like  thefe,  all  fubor- 
dinate  confiderations  fhould  yield.  Separated  as  they  are 
by  an  ocean  of  great  extent,  and  differing  in  climate  and 
fituation,  where  I  will  afk  again,  has  Great-Britain  fo  ex¬ 
cellent  a  cuftomer  ?  They,  a  great  manufacturing  people, 
we,  a  nation  of  planters,  fending  them  our  valuable  ma¬ 
terials  and  productions,  and  taking  from  them  in  return 
their  manufactures  and  fuperfluities.  Herminiller  has  often 
boasted,  that  in  lofing  America  they  lost  nothing  but  terri¬ 
tory  :  that  our  trade  with  Great  Britain  was  greater  than 
ever :  and  a  late  writer  confefles  that  in  purchafmg  fix 
millions  annually  of  her  manufactures,  we  were  the  best 
foreign  cuftomers  the  Englifh  had.  How  important  an 
objeCt  then  is  it  to  them  to  fecure  fo  great  and  fo  growing 
a  purchafer  ?  one  not  much  inferior  to  them  at  prefent  in 
population,  and  whofe  unparalleled  increafe  will  make  them 
every  day  a  better  ? 

While  polfeffed  of  fo  much  more  territory  than  we  can 
people,  it  must  for  many  years  be  the  interest  of  the  United 
States  to  be  a  land  of  hufbandmen:  they  can  purchafe 
cheaper  than  they  can  manufacture,  and  the  rapid  exten- 
fion  of  their  agriculture  will  prove  the  moft  folid  means  of 
promoting  the  ftrength  and  riches,  and  protecting  the 
morals  of  their  citizens. 

On  every  ground  of  policy  as  well  as  humanity,  in  which 
the  fituation  of  the  two  countries  can  be  viewed,  it  is  fo 
much  their  intereft  to  be  in  peace  with  each  other,  that  it 
becomes  all  their  true  friends  to  interpofe  their  beft  fervices, 
and  by  moderation  and  conciliatory  meafures  prevent  the 
moft  dreadful  calamity  that  can  happen  to  either. 

I  well  know  I  have  been  frequently  accufed  of  improper 
partiality  to  one  nation,  and  undeferved  enmity  to  another. 
Convinced  of  the  purity  of  my  motives,  and  that  the 
opinions  and  meafures  I  have  advocated,  were  founded  in 
a  wifti  to  promote  the  real  interefts  of  our  country,  I 
have  long  been  accuftomed  to  defpife  both  public  and  pri¬ 
vate  calumny.  Believing  truth  and  reafon  to  be  on  my 
fide,  I  have  always  ufed  them  as  my  fiueld  againft  the 


(hafts  of  error  and  deception.  Well  knowing  the  confe- 
-  quences  of  war,  I  have  exerted  myfelf  as  much  as  my  feeble 
influence  would  permit,  to  afiiit  in  averting  its  evils  from 
our  citizens,  and  in  doing  fo  have  differed  from  many  whofe 
fentiments  I  (hall  refpetff,  Confident  as  I  truft  my  public 
opinions  have  always  been,  I  {hall  upon  the  prefent  occafion 
ule  the  fame  unwearied  diligence  to  arrest  the  hand  of  vio¬ 
lence,  and  prove  to  both  people  the  error  of  that  opinion 
which  could  prefer  hostility  to  peace,  or  force  to  temperate 
difcuffion. 

It  is  the  chara£ler  of  monarchies  to  delight  in  war  :  the 
pride  of  conquest  and  defire  to  rule  invariably  govern  their 
councils.  To  love  peace  and  cherifh  all  its  milder  arts, 
fhould  be  the  true  policy  of  every  wife  republic  :  for 
none  but  the  most  important  reafons  ought  they  to  fly  to 
arms.  It  is  only  in  the  last  refort  it  ever  fhould  be  thought 
of.  When  moderation  and  difcuflion  have  been  exhausted, 
and  every  honorable  means  to  prevent  a  difference  have 
failed  ;  when  points  unfounded  in  justice  and  ruinous  in 
the  extreme  have  been  urged,  and  nothing  fhort  of  an  un¬ 
conditional  compliance  will  be  accepted  :  then,  but  not 
until  then,  can  a  republic  be  justified  in  committing  their 
interests  to  the  uncertain  events  of  war  :  theny  and  probably 
not  before,  will  all  their  citizens  be  convinced  of  the  mode¬ 
ration  and  equity  of  their  government,  and  be  ready  to  fup- 
port  and  defend  its  rights 

Thefe  reflexions  have  been  occafloned  by  the  awful 
and  alarming  ftate  to  which  things  are  reduced  between 
Great  Britain  and  the  United  States.  Finding  that  our  citi¬ 
zens  feem  not  to  be  apprifed  of  their  Gtuation,  and  anxious 
that  they  fhould  be  prepared  for  an  event,  which  in  my  judg¬ 
ment  nothing  but  the  utmoil  prudence  and  forbearance  on 
both  Gdes  will  prevent ;  I  consider  it  as  my  duty  to  inform 
them,  that  in  drawing  for  the  fifth  commiffioner  under  the 
6th  article  of  the  treaty  with  Great- Britain,  the  Britifh 
commiflioners  have  been  fuccefsful:  that  in  confequence  of 
obtaining  this  decided  majority  at  the  board,  fuch  principles 
have  been  eftablifhed  by  them  as  have  opened  a  door  to  claims 
amounting  to  many  millions — claims  fo  great  indeed,  and 
the  priciples  fo  ruinous  to  the  interefts  of  the  United  States, 
and  fo  clearly  not  within  the  meaning  of  the  treaty,  that  the 
American  commiflioners  have  feceded  from  the  board.  It  is 
mentioned  in  the  papers,  that  one  of  the  Britifh  commif- 
iioners  has  returned  to  England  j  and  it  is  faid  with  great 
appearance  of  truth,  that  the  commiflioners  in  London  under 


[  40  ] 

the  7th  article  for  deciding  upon  the  cafes  of  the  veflels 
captured  by  the  Britifh  cruifers,  in  1793  and  1794,  have  alfo 
feceded  if  they  have  not  already,  as  foon  as  they  hear  of 
the  feceffion  of  the  American  commiflioners  in  Philadelphia, 
there  is  no  doubt  they  will  retire  as  a  matter  of  courfe.  The 
increafe  of  the  captures  of  our  veflels  by  their  cruifers,  I 
ftated  in  my  lad  addrefs  to  you  ;  and  our  fubfequent  accounts 
do  not  warrant  a  belief  that  they  will  be  leffened.  Thus 
are  things  returned  to  the  fituation  in  which  they  were  in  the 
fpring  of  1794,  when  the  then  Prefident  (General  Wafli- 
ington)  fent  Mr.  Jay  as  envoy  extraordinary  to  London  to 
adjuft  them ;  at  lead  fo  far  as  rcfpedfs  Britifh  claims  for 
debts,  claims  for  captures  of  American  veflels,  and  the  violated 
honor  of  our  government. 

It  is  true  the  Britifh  government  are  fince  in  pofleffion  of 
a  treaty,  under  which  they  have  attempted  to  fupport  thefe 
claims,  but  as  they  are  ruinous  and  totally  inadmiffible  on 
our  part,  the  exigence  of  the  treaty  only  contributes  to  in¬ 
creafe  the  delicacy  and  difficulty  of  our  fituation,  and  to 
make  the  adjuftment  of  differences  lefs  eafy. 

In  order  to  give  a  correct  view  of  this  fubje£I,  it  will  be 
neceffary  to  date  the  6th  article  of  the  treaty,  which  is  in 
thefe  words : 

4<  Art.  VI.  Whereas  it  is  alledged  by  divers  Britifh  mer¬ 
chants  and  others  his  majefty’s  fubjecfts,  that  debts  to  a  con- 
fiderable  amount,  which  were  bona  fide  contracted  before 
the  peace,  ftill  remain  owing  to  them  by  citizens  or  inhabi¬ 
tants  of  the  United  States,  and  that  by  the  operation  of 
various  lawful  impediments  fince  the  peace,  not  only  the 
full  recovery  of  the  faid  debts  has  been  delayed,  but  alfo  the 
value  and  fecurity  thereof  have  been  in  feverai  inflances 
impaired  and  leffened,  fo  that  by  the  ordinary  courfe  of 
judicial  proceedings,  the  Britifh  creditors  cannot  now  obtain, 
and  actually  have  and  receive  full  and  adequate  compenfa¬ 
tion  for  the  Ioffes  and  damages  which  they  have  thereby 
fuftained  :  it  is  agreed,  that  in  all  fuch  cafes  where  full 
compenfation  for  fuch  Ioffes  and  damages  cannot,  for  whate¬ 
ver  reafon  be  actually  obtained,  had  and  received  by  the 
faid  creditors  in  the  ordinary  courfe  of  juflice,  the  United 
States  will  make  full  and  complete  compenfation  for  the 
fame  to  the  faid  creditors  :  but  it  is  diftinflly  underflood, 
that  this  provifion  is  to  extend  to  fuch  Ioffes  only  as  have 


#  See  the  Prtfidenfs  Speech ,  opening  of  fiirjl  fiejfiicn  of fix' Jo 
Congrefis ,  1799. 
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been  occafioned  by  the  lawful  impediments  aforefaid,  and 
is  not  to  extend  to  lofles  occafioned  by  fuch  infolvency  of 
the  debtors,  or  other  caufe  as  would  equally  have  operated 
to  produce  fuch  lofs,  if  the  faid  impediments  had  not  exifted, 
nor  to  fuch  Ioffes  or  damages  as  have  been  occafioned  by 
the  manifeft  delay  or  negligence,  or  wilful  omiflion  of  the 
claimant. 

«  For  the  purpofe  of  afcertaining  the  amount  of  any  fuch 
Ioffes  and  damages,  five  commifiioners  fhall  be  appointed, 
and  authorized  to  meet,  and  in  the  manner  following,  viz. 
Two  of  themfhall  be  appointed  by  his  majefty,  two  of  them  by 
the  Prefident  of  the  United  States  by  and  with  the  advice  and 
confent  of  the  Senate  thereof,  and  the  fifth  by  the  unanimous 
voice  of  the  other  four  ;  and  if  they  Ihould  not  agree  in  fuch 
choice,  then  the  commifiioners  named  by  the  two  parties  fhall 
refpettively  propofe  one  perfon,  and  of  the  two  names  fo  pro- 
pofed,  one  fhall  be  drawn  by  lot  in  the  prefence  of  the  four  ori¬ 
ginal  commifiioners.  When  the  five  commifiioners  thus  ap¬ 
pointed  fhall  firft  meet,  they  fhall,  before  they  proceed  to  a£t, 
refpe£lively  take  the  following  oath  or  affirmation,  in  the 
prefence  of  each  other  ;  which  oath  or  affirmation  being  fo 
taken  and  duly  atcefted,  fhall  be  entered  on  the  records  of 
their  proceedings,  viz. — I  A .  B.  one  of  the  commiffioners 
appointed  in  purfuance  of  the  6th  article  of  the  treaty  of 
amity,  commerce,  and  navigation  between  his  Britannic 
majefty  and  the  United  States  of  America,  do  folemnly 
fwear  or  affirm,  that  I  will  diligently,  impartially,  and  care¬ 
fully  examine,  and  to  the  beft  of  my  judgment,  according 
to  juftice  and  equity,  decide  all  fuch  complaints  as  under 
the  faid  article  fhall  be  preferred  to  the  faid  commifiioners  ; 
and  that  I  will  forbear  to  a£t  as  a  commiffioner  in  any  cafe 
in  which  I  may  be  perfonally  interefted. 

“  hree  of  the  faid  commifiioners  fhall  conflitute  a  board, 
and  fhall  have  power  to  do  any  add  appertaining  to  the  faid 
commiflion,  provided  that  one  of  the  commifiioners  named 
on  each  fide,  and  the  fifth  commiffioner  fhall  be  prefent,  and 
all  decifions  fhall  be  made  by  the  majority  of  the  voices  of 
the  commifiioners  then  prefent ;  eighteen  months  from  the 
day  on  which  the  faid  commifiioners  fiiall  form  a  board,  and 
be  ready  to  proceed  to  bufinefs,  are  affigned  for  receiving 
complaints  and  applications  ;  but  they  are  neverthelefs  au¬ 
thorized  in  any  particular  cafes  in  which  it  fhall  apppear 
to  them  to  be  reafonable  and  juft,  to  extend  the  faid  term 
of  eighteen  months,  for  any  term  not  exceeding  fix  months, 
after  the  expiration  thereof.  The  faid  commifiioners  fhall 
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firft  meet  at  Philadelphia,  but  they  (hall  have  power  to 
adjourn  from  place  to  place  as  they  fhal  fee  caufe. 

“  The  faid  commiffioners  in  examining  the  complaints  and 
applications  fo  preferred  to  them,  are  empowered  and  re¬ 
quired  in  purfuance  of  the  true  intent  and  meaning  of  this 
article,  to  take  into  their  confideration  all  claims,  whether 
of  principal  or  intereft  or  balances  of  principal  and  intereft, 
and  determine  the  fame  refpe&ively,  according  to  the  merits 
of  the  feveral  cafes,  due  regard  being  had  to  all  the  circum- 
ftances  thereof  and  as  equity  and  juftice  fhall  appear  to 
to  them  to  require.  And  the  laid  commiffioners  fhall  have 
power  to  examine  all  fuch  perfons  as  fhall  come  before  them, 
on  oath  or  affirmation  touching  the  premifes ;  and  alfo  to 
receive  in  evidence  according  as  they  may  think  mod  confid¬ 
ent  with  equity  and  judice,  all  written  depofitions,  or  books, 
or  papers,  or  copies  or  extracts  thereof ;  every  fuch  depofi- 
tion,  book,  or  paper,  or  copy,  or  extradl  being  duly  authen¬ 
ticated,  either  according  to  the  legal  forms  now  refpedtively 
exiding  in  the  two  countries,  or  in  fuch  other  manner  as 
the  faid  commiffioners  fhall  fee  caufe  to  require  or  allow. 

(( The  award  of  the  faid  commidioners  or  any  three  of  them 
as  aforefaid,  {hall  in  all  cafes  be  final  and  conclufive,  both 
as  to  the  judice  of  the  claim,  and  to  the  amount  of  the  fum 
to  be  paid  to  the  creditor  or  claimant :  and  the  United  States 
undertake  to  caufe  the  fum  fo  awarded  to  be  paid  in  fpecie 
to  fuch  creditor  or  claimant  without  dedudfion  •,  and  at  the 
fame  time  or  times,  and  at  fuch  place  or  places  as  ffiall  be 
awarded  by  the  faid  commiffioners  ;  and  on  conditions  of 
fuch  releafes  or  affignment  to  be  given  by  creditor  or  claim¬ 
ant,  as  by  the  faid  commidioners  may  be  directed  :  provided 
always,  that  no  fuch  payment  fhall  be  fixed  by  the  faid 
commiffioners  to  take  place  fooner  than  twelve  months  from 
the  day  of  the  exchange  of  the  ratifications  of  this  treaty.” 

From  an  attentive  examination  of  this  article,  it  will  be 
found  that  none  but  Britjjb  merchants  and  other  fubjecls  of 
his  Britannic  majefty,  are  entitled  to  recover  under  it :  that 
they  muff  prove  their  Ioffes  have  been  fuftained  by  lawful 
impediments  ariling  from  the  public  authority  of  the  govern¬ 
ment  :  that  they  have  nor  arifen  from  the  infolvency  of  the 
debtor  ;  not  occasioned  by  thefe  impediments,  but  owing  to 
caufes  unconnected  with  them  ;  that  they  have  ufed  due  dili¬ 
gence  to  recover  thefe  deOts ;  and  that  no  wilful  negligence, 
omiffion,  or  delay  could  be  imputable  to  them  in  their  attempts 
to  fue  and  recover  in  the  courts  of  the  feveral  flates.  Thefe 
muft  appear  to  every  unprejudiced  examiner  to  be  the  duties 
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eftablilhed  by  the  treaty  as  neceftary  to  entitle  the  claimant 
to  recover.  Indeed  it  feems  not  only  to  confine  the  de- 
fcription  of  claimants  to  debtors,  but  to  render  it  abfolutely 
incumbent  on  them  firft  to  have  brought  fuit,  and  legally 
prove:  that  the  parties  or  their  reprefentatives,  who  were 
their  debtors,  were  infolvent,  or  that  their  property  was 
removed  or  not  to  be  difcovered,  or  made  liable.  This  is 
fo  clear  an  explanation  of  the  article,  that  I  was  aftonifhed 
to  find  in  the  cafe  of  the  Right  Reverend  Charles  Inglis ,  bifhop 
of  Nova  Scotia,  and  who  was  formerly  a  clergyman  of 
New-York,  and  whofe  eftate  was  confifcated  there,  the 
three  Britifli  commiffioners,  Mr.  Macdonald ,  Mr.  Rich , 
and  Mr.  Guillemard ,  had  by  force  of  their  majority  attempted 
to  eftablifh  in  / ubjlance  the  following  decilion.  That  the 
date  of  the  treaty  was  the  point  of  departure*  ;  and  it  fliould 
depend  upon  the  board,  under  the  circumftances  of  every 
cafe  that  may  come  before  them,  to  agree  or  not  as  they 
ffiould  think  proper  to  admit  the  claim  of  a  Britifh  fubjech 
who  had  been  baniflied  and  his  eftate  confifcated,  although 
he  had  not  fued  his  debtor  in  the  courts  of  the  ftate  where 
he  was  refident,  and  although  it  was  prefumed,  and  indeed 
alledged  the  debtor  was  infolvent:  in  fhort,  that  the  board 
would  always  leave  themfelves  at  liberty  to  judge  of  the 
circumftances  under  which  claims  like  this  might  be  fuf- 
tained,  and  how  far  it  was  or  was  not  incumbent  on  a 
claimant  to  have  previoufly  afcertained  in  a  legal  manner 
Hie  infolvcncy  of  his  debtor.  And  in  the  cafe  of  Cun- 
ningham'and  company,  they  exprefsly  declare,  that  the  board 
would  in  all  cafes  in  which  they  thought  proper,  exercife 
the  right  of  granting  to  claimants  full  compenfation  from  the 
United  States  for  all  the  interef  during  the  war ,  which  had 
been  denied  to  them  by  the  American  judicials  ;  and  they 
termed  this  denial  of  interef  during  the  war  by  our  judicials  ; 
that  u  lawful  impediment”  which  brought  the  claim  within 
the  letter  of  the  treaty. 

Had  the  board  continued  to  fit  or  to  decide  upon  claims 
under  the  latitude  and  extent  of  the  principles  above  ftated, 
the  three  Britifli  commiffioners,  being  upon  all  occafions  a 
decided  majority,  would  have  loaded  the  treafury  of  the 
United  States  to  an  amount  in  millions ,  that  our  citizens  can 


#  Vat  tel,  lib.  4.  fee  ;  and  Wolf fee.  1229  ;  both  contend  that 
a  treaty  only  binds  fubjecls  or  citizens  of  a  country  from  its  pub¬ 
lication. 


F 
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at  prefent  have  no  idea  of.  It  is  for  this  reafon  our  com- 
mifiioners,  Mr.  Fitzfimons  and  Mr.  Sitgreaves  have  feceded  y 
and  l  am  only  aftonifhed  that  Lord  Grenville  and  Mr.  Jay, 
who  formed  the  treaty,  or  that'  either  the  Britilh  or  Ameri¬ 
can  government  could  have  expected  from  fuch  an  article 
any  thing  but  difagreement  and  feceffion  :  but  that  inflead  of 
healing,  it  would  widen  the  breach,  and  open  fuch  a  door 
to  fraud,  impofition  and  perjury,  as  had  not  yet  been  wit- 
neffed  among  us.  How  was  it  poflible  for  men  the  leaft 
acquainted  with  the  feelings  and  partialities  of  the  human 
mind,  to  fuppofe  that  Britilh  and  American  commiffioners 
could  meet  to  arbitrate  upon  claims  fpringing  from  our  revo¬ 
lution,  but  with  the  mod  difeordant  opinions  ?  Could  the 
confequences  of  exile,  confifcation,  or  fufpenfion  of  the 
rights  of  Britifh  fubje£ls,  which  the  prefiing  fituation  of 
affairs  frequently  rendered  inevitable,  be  viewed  by  them 
with  the  fame  eyes  ?  Or  ought  it  not  to  be  expected,  as 
has  proved  to  be  the  cafe,  that  they  would  carry  into  their 
Arbitrations  all  thofe  paljions  and  prejudices  which  have  fo 
invariably  actuated  the  fubjedfs  and  citizens  of  the  two 
powers,  whenever  thofe  points  have  come  into  controverfy  ?- 
In  confirudting  this  article,  the  negociators  feem  to  have 
been  lefs  guarded  and  explicit,  than  they  fhould  have  been 
on  queftions  of  fuch  great  confequence,  and  in  which  fuch 
differences  in  opinion  were  to  be  expedled. 

It  is  from  this  confideration  I  hope  the  forbearance  and 
conciliatory  temper  of  both  governments  will  derive  the  ex¬ 
perience  that  is  now  found  to  have  been  neceffary  to  the 
amicable  adjuflment  of  our  mutual  claims.  They  will  here¬ 
after  be  convinced,  that  the  nature  and  limits  (as  to  date), 
of  the  claims,  with  one  particular  defeription  of  the  credi¬ 
tors  who  are  to  be  entitled  as  it  refpedls  the  Britifh  debts,, 
and  the  nature  of  the  claims  and  pro  of ‘as  it  refpedfs  the 
American  demands  for  fpoliations,  must  be  exactly  defined 
anil  settled ,  by  negociators,  poffefling  liberal  and  well-in¬ 
formed  minds— by  men  incapable  of  being  prejudiced  by  pad: 
tranfadlions,  or  the  former  fituation  of  the  two  countries* 
and  who  will  take  an  enlarged  view  of  the  fubjedt  as  it 
ought  norm  to  be  confidered.  To  miniflers  like  thefe,  the 
adjulhnent  will  not  be  difficult.  To  tire  British  negotiator 
particularly  it  will  at  once  appear,  that  it  can  never  be  the 
Intereft  of  his  government  to  rifque  the  lofs  of  their  belt 
cuftomer  and  endanger  the  peace  of  his  country  for  claims 
like  these : — -that  the  acquifition  of  the  objedl  fought  is  not 
worth  the  hazard  or  expense  of  attempting  it:  that  moO: 
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of  the  claims  which  were  prefen tecl  were  either  un juft  or 
fradulent,  or  would  not  have  been  thought  of  had  not  the 
laft  treaty  with  Mr.  Jay  unexpectedly  given  rife  to  them  : 
that  the  denial  of  moft  of  them,  or  the  renewing  any  right 
to  claim,  except  in  very  particular  and  clear  cafes  of  real 
Britifti  creditors,  to  be  diftin&ly  fpecified,  would  create 
little  or  no  difappointment,  and  efteClually  fhut  the  door  to 
innumerable  frauds:  that  while,  as  I  have  juft  obferved, 
the  fubjeCt  was  really  in  a  national  point  of  view  of  little 
confequence  to  Britain,  it  was  of  the  utmoft  importance 
to  the  United  States  ;  and  would  involve,  if  the  refolution 
intended  by  the  Britifh  commiffioners  were  to  operate,  the 
increafe  of  a  debt  little  fhort  of  one  half  of  the  amount  of 
their  original  one  :  that  the  taxes  to  defray  it  would  falften- 
tirely  on  the  landed  intereft,  and  amount  to  a  fum  extremely 
inconvenient  to  our  citizeus  :  that  the  evil  would  not  ftop 
here  ;  but  that  with  the  increafe  of  taxes,  every  article  and 
neceffary  of  life  would  rife  and  thus  a  lafting,  and  indeed 
a  growing  misfortune  to  our  country  be  fixed  upon  it,  per¬ 
haps  for  ages. 

In  the  extenfive  and  enlightened  view  fuch  negcciators 
would  take  of  it,  they  certainly  would  differ  from  the  Bri¬ 
tifh  commiffioners,  and  determine  in  all  cafes  where  the  in- 
folvency  of  the  debtors  was  infilled  upon,  that  fuch  infol- 


*  To  {hew  the  evils  produced  by  the  increafe  of  taxes, 
as  operating  upon  every  clafs  in  the  community,  the  follow¬ 
ing  are  the  remarks  of  a  late  Englilh  writer  on  that  fub- 
jeCl,  as  it  refpefts  Great-Britain  ; 

He  fays,  “  The  evils  already  produced  by  the  taxes  to 
pay  the  intereft  of  the  funds,  are  likely  to  prove  fatal  to  our 
.  national  prolperity,  by  the  enormous  advance  they  have  oc- 
cafioned  in  every  article  of  expenditure.  This  advance  will 
appear  by  the  following  table  of  prices  in  the  years  1732 
and  1780,  taken  from  the  moft  authentic  accounts. 


Prices  in 

Beef,  Mutton,  } 

J73- 

1780 

1798 

and  Veal.  3 

1  id. 

3\d- 

6d.  to  Sd. 

Butter, 

3d- 

7  d,  to  8d. 

is.  to  IS.  3d. 

Straw  per  load. 

9/. 

2  or. 

30/. 

Hay  per  ton , 

2  IS. 

4  Ss- 

62s. 

Pt.  Wine  in  r  7  r  4. 

24 /. 

jo/. 

70/. 

Raw  sugar , 

t  i 

$d,  in  IS, 

vency  of  the  debtors  was  infilled  upon,  that  fuch  infolvency 
fhc/uld  have  been  legally  and  previoufly  proved  in  the  courts 
of  the  Hate  where  the  debtor  was  refident,  or  thofe  of  the 
United  States  fmce  their  eftablifhment,  and  where  it  was 
practicable:  that  where  this  was  not  done,  it  was  to  be 
prefumed  the  reafon  for  not  doing  it  was,  that  the  creditors 
knew  they  were  either  already  paid,  or  that  although  the 
charges  were  made  againft  perfons  known  to  be  folvent,  they 
were  fo  improper  as  not  to  be  capable  of  fupport:  that  trufting 
to  the  partialities  and  prejudices  of  a  board  confiding  of  a 
majority  of  Britifh  commiffioners,  they  flattered  themfelves 
they  would  be  more  likely  to  fucceed  than  before  a  court 
of  juflice. 

I  do  not  mention  this  to  queflion  the  proper  decifions  of 
the  Britifli  commiflioners,  becaufe  we  are  to  hope  they  would 
have  rejeded  them  ;  but  from  the  lid  of  claims  that  have 
been  already  publifhed,  there  is  no  doubt  that  thoufands  of 
them  have  been  exhibited,  which  are  neither  founded  in 
truth  nor  juftice  ;  that  thoufands  have  been  transferred  from 
the  original  holders,  who  were  American  citizens,  to  Bri- 
tifh  fubjeCls,  to  entitle  them  to  claim  before  the  board.  Be¬ 
sides,  where  can  any  demands  or  claims  be  fo  fairly  or 
thoroughly  invefligated,  as  in  courts  on  the  fpot,  or  in  the 
dates  where  the  debts  have  accrued  ?  From  the  appointments 
by  the  United  States  of  agents  in  the  different  states,  it  is 
to  be  prefumed  the  board  are  always  to  fit  at  the  feat  of 
government ;  therefore  unlefs  thefe  claims  are  firft  legally 
examined  by  fome  court  where  the  proofs  can  be  queftioned 
and  the  witneffes  crofs  examined,  how  is  it  poflible  the 
United  States  can  have  complete  juflice  done  them  ?  The 
agents  of  the  United  States  are,  I  have  no  doubt,  very  able 
and  diligent,  but  any  examination  by  an  individual ,  muff 
be  extremely  unequal  to  that  crofs  examination  and  rigid  and 
folemn  enquiry  which  can  alone  take  place  in  the  prefence 
of  a  court,  where  every  eye  is  upon  the  witnefs  and  every 
ear  open  to  his  teftimony. 

It  has  been  urged,  that  mod  of  the  debtors  being  under 
banifhment  and  confifcation,  they  had  not  the  means  of 
fuing  :  that  the  courts  were  flint  again  ft  them  ;  and  that 
it  would  be  hard  the  perfonal  incapacity  to  fue  and  recover 
in  our  courts  under  the  4th  ai  tide  of  the  treaty  of  peace, 
arifing  from  the  ads  of  attainder  and  confifcation,  fhould 
now  be  urged  as  negligence  on  their  part,  and  prevent  them 
from  recovering  before  the  board. 

It  is  fortunate  for  the  United  States,  that  this  charge  is 
eafily  removed  by  a  reference  to  the  proceedings  of  the  feve- 
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ral  dates,  and  to  the  judicial  of  the  United  States;  Al¬ 
though  no  one  can  doubt,  that  under  the  law  of  nations 
enemies'  debts  can  be  confiscated  5*  yet  from  principles  of  gene- 
rofity,  and  not  to  injure,  as  might  be  the  cafe  in  many  in- 
ftances,  innocent  men,  whofe  opinions  were  favourable  to  our 
revolution,  mod  of  the  dates  forbore  during  the  war  to  con- 
fifcate  Britilh  debts.  In  North-Carolina  and  New- York 
only,  that  I  recollect,  were  they  confifcated.  In  Virginia 
thev  were  fequedered — and  if  I  am  not  midaken,  in  the 
other  dates  they  were  untouched.  This  is  the  llatement 
made  by  Ellfworth,  Chief  Judice,  in  the  cafe  of  Hamilton 
vs.  Eaton,  and  I  believe  it  to  be  correct.  Hence  it  appears 
that  in  very  nearly  all  the  dates,  Britilh  creditors  or  their 
agents  were  capable  of  fuing  whenever  they  thought  proper, 
and  that  their  not  doing  fo  is  imputable  to  them  as  negli¬ 
gence.  Whether  they  have  been  banifhed  or  otherwife,  the 
fourth  article  of  the  treaty  removed  every  lawful  impedi¬ 
ment  and  authorifed  them  to  fue.  The  treaty  was  the  fu- 
preme  law  of  the  land,  aad  every  date  judge  was  bound  to 
confider  it  as  fuch,  and  as  authoring  “  creditors  on  either 
side,”  to  fue  and  recover  in  the  courts.  Can  any  indance  be 
produced  where  application  has  been  made  by  a  Britilh  cre¬ 
ditor,  to  the  judicial  of  a  date,  and  in  which  he  has  been 
refufed  ?  If  not,  we  are  to  prefume  the  fadt  to  be  as  has 
been  dated,  that  the  courts  were  always  open  to  them : 
that  Britidi  creditors  under  the  treaty  had  a  right  to  fue  at 
all  times,  and  if  they  had  properly  contended  the  point  to 
have  fudained  and  carried  through  every  legal  and  well 
founded  claim.  If  they  did  not,  and  have  fullered  from 
their  commidion,  it  would  be  unjud  to  expedl  the  United 
States  will  indemnify  them  for  their  negledl. 

To  remove  however  all  doubt  on  the  impropriety  of  the 
Britidi  commidioners’  refolutions  in  this  cafe,  and  to  diew, 
that  fince  the  organization  of  the  federal  judiciary  in  1789, 
the  courts  of  the  United  States  have  been  condantly  open 
to  every  claim  under  the  treaty.  I  take  the  liberty  of  refer¬ 
ring  my  readers  to  the  important  cafe  of  War  re ,  admini- 
ftrator  of  Jones ,  plaintiff  in  error,  againd  Hylton  and  others, 
3 d  Dallas'  Reports ,  199,  adjudged  in  the  fupreme  court  of  the 
United  States,  in  February  1  79 6,  on  a  writ  of  error  from  the 
circuit  court  of  the  didrict  of  Virginia,  after  folemn  arguments 
and  great  confideration,  by  the  opinions  of  four  judges,  a- 


*  See  -Bynkershoek ,  bluest.  Jur .  Pub .  /.  1.  c.  7. 
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againft  the  opinion  of  judge  Iredell,  who  decided  the  caufe 
in  the  circuit  court.  The  judges  delivered  their  opinions  at 
great  length,  and  this  authority  on  perufal  will  be  found 
full  and  conclusive  on  all  the  points  drawn  into  controverfy 
on  this  claim.  I  lament  it  is  not  within  the  compafs  of  this 
publication  to  insert  them  ;  but  as  the  reports  are  eafily  to 
be  had,  there  will  be  lefs  occafion  for  it. 

Upon  the  whole  of  the  claim  of  Biftiop  Inglis,  it  will  be 
found  thefe  were  the  fadls  that  were  produced  to  the  board  : 
— That  the  claimant  poftefted  the  evidence  of  his  debts; 
his  debtors  are  ftill  folvent;  the  debts  were  fccured  by  a 
lien  on  lands  of  adequate  value  ;  the  conftitution  of  the 
United  States  has  repealed  all  laws  repugnant  to  the  treaty 
which  interpofed  between  the  creditor  anti  his  remedy  ;  the 
ftatc  of  New- York  has  adopted  the  conftitution — the  fede¬ 
ral  courts  have  cognizance  of  the  demand  :  juftice  isadmini- 
ftered  in  thefe  courts  with  impartiality  and  efFedt,  and  the 
claimant  can  obtain  in  them  a  complete  and  adequate  remedy 
according  to  the  full  extent  of  his  right ;  ho  has  negledled 
to  feek  his  remedy  from  his  debtors  in  the  ordinary  courfe  of 
judicial  proceedings,  and  is  on  every  account  precluded  from 
demanding  it  of  the  United  States.  The  American  com- 
miftioners  were  therefore  right  to  prevent  by  their  fecejjion 
the  adoption  of  l'o  dangerous  a  refolution — one  neither  with¬ 
in  the  letter  or  meaning  of  the  treaty,  and  which  would 
have  opened  a  door  for  claims  on  the  treafury,  the  amount 
or  extent  of  which  cannot  at  prefent  be  calculated. 

I  come  next  to  the  refolution  propofed  by  the  Britifh  com- 
miftioners  on  the  fubjeef  of  inter cjl  during  the  war.  In  the 
cafe  of  Cunningham  and  Co.  the  Britifh  commiftioners  moved 


a  long  and  general  refolution  ending  in  this  manner : — That 
no  fuiFicient  caufe  had  been  (hewn  why,  in  awarding  full 
and  adequate  compenfation  for  fuch  debts  as  had  been  proved, 
the  United  States  fhould  not  he  liable  for  all  fuch  inter  ejl  du- 
rin  -  the  war,  as  fheuld  be  awarded  according  to  the  nature 
and  import,  exprefs  or  implied,  of  the  feveral  contracts  on 
which  the  claim  is  founded. 

The  extent  and  confequence  of  fo  general  a  refokuion, 
and  the  very  large  fum  it  would  load’  the  treafury  of  the 
United  States  with  the  payment  of,  will  be  confidered  as 
fufticient  reafons  for  giving  this  fubject  the  examination  its 
importance  requires. 

To  thofe  who  are  acquainted  with  it,  and  have  had  accefs 
to  the  letters  and  journals  of  our  minifters  during  the  nego¬ 
tiation  for  peace,  it  is  well  known  this  fubjecl  occaftoned 
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con fider able  difficulties  :  that  our  miniilers  exprefsly  under 
their  hands,  in  forming  the  definitive  treaty,  acquainted  the 
Britifh  plenipotentiary,  that  the  omijjion  of  intereft  in  the  4th 
article  was  intended.  Congrefs  declares  the  fame  thing, 
and  their  declaration  was  communicated  to  Mr.  Hartley. 
No  idea  was  entertained  that  the  article  was  meant  to  intend 
any  thing  more  than  that  the  principle  of  the  debt  foould  be 
recoverable ,  and  that  the  quell  ion  of  intereft  fhould  be  referv- 
ed  for  the  determination  of  a  jury ,  on  the  particular  circum- 
ftances  of  each  cafe  in  which  it  may  be  claimed. 

This  is  the  date  in  which  things  Hand  at  prefent  wkh 
refpedt  to  claims  againft  individuals.  Numerous  trials  have 
taken  place  on  the  fubjedd,  and  I  believe  in  all  the  ftates, 
but  I  fpeak  with  certainty  of  this  ftate,  intereft  has  been 
uniformly  denied,  as  being  unjuft  and  improper  ;  nay,  fo 
uniform  and  numerous  have  been  the  decifions  denying  it, 
that  1  am  informed  fome  of  the  federal  judges  who  had 
doubts  in  their  own  minds  on  the  queftion,  have  neverthe- 
lefs  diredded  the  juries  to  ftrike  out  the  intereft  during  the 
war.  The  reafon  they  gave  was  an  unanfwrerable  one  :  that 
at  this  day  to  authorife  a  contrary  clecifion,  would  be  to 
introduce  fuch  an  irregularity  of  proceedings  in  our  judicial, 
as  would  hereafter  deftroy  the  confidence  of  our  citizens  in 
their  decifions :  —  that  each  fucceeding  court  might  vary  the 
opinions  which  were  fuppofedto  have  been  fo  often  eftablifhed 
as  law  — that  it  would  be  impoffible  to  go  back  to,  or  un¬ 
ravel  or  expofe  again  to  legal  inveftigation,  ail  the  fettlements 
which  have  amicably  taken  place  in  confequence  of  former 
decifions  :  that  it  w'ould  be  the  moft  flagrant  injuftice,  after 
having  in  this  ftate  particularly,  in  every  cafe  that  had  been 
tried,  exonerated  the  debtor  from  intereft,  in  one  or  two, 
or  in  the  very  few  that  may  ftill  remain  for  decifion,  to 
charge  them  with  the  payment  of  it :  that  therefore  it  has 
been  the  uniform  praddice,  and  of  courfe  will  continue  fo 
in  all  trials  on  queftions  of  intereft  during  the  war,  for  the 
juries  to  ftrike  it  out  from  the  commencement  of  hoftilities 
to  the  eftablifhment  of  peace.  It  will  be  my  endeavor  to 
(hew,  in  a  iummary  manner,  that  this  denial  of  intereft  is 
founded  on  the  ftriddeft  juftice  ;  regretting,  as  I  have  juft 
done  upon  another  occafion,  that  I  'cannot  from  the  nature 
of  publications  of  this  kind,  go  as  fully  into  it  as  the  fubjedd. 
would  allow'-. 

The  decifions  in  England,  from  which  country  we  have 
in  a  great  meafure  borrowed  our  jurifprudence,  have  efta- 
bliftied  that  no  intereft  £hall  be  allowed  on  arrears  of  rents* 
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profits  or  annuities ;  on  booh  debts ,  open  accounts ,  or  fimple 
contraBs  \  for  goods  fold  and  delivered,  or  monies  advanced 
without  a  note  ,  on  inland  bills  of  exchange  without  proteft, 
and  on  bonds  after  twenty  years  where  no  payment  ©r  legal 
demand  can  be  proved  within  that  period.  •  There  are  many 
other  demands  which  according  to  the  laws  ot  England, 
carry  no  intereft ;  but  thofe  ahoverrymtioned,  particularly 
for  book  debts,  open  accounts  or  fimple  contracts,  or  goods 
fold  and  delivered,  are  fufEclent  to  prove,  that  even  accord¬ 
ing  to  the  laws  of  England,  a  great  proportion  of  the  demands 
before  the  board  ought  not,  according  to  impartial  juftice, 
to  be  allowed  intereft  during  the  war.  and  compenfation  from 
the  United  States. 

The  reafons  which  have  been  generally  urged  againft  the 
claim  of  intereft  during  the  war,  are  the  rules  of  conftruc- 
tion  eftabliftied  by  the  law  of  nations  for  the  interpretation 
of  obfcure  and  ambiguous  fadfs  : 

The  meaning  of  the  word  debts  in  the  4th  article  of  the 
treaty  of  peace,  as  not  comprehending  intereft,  becaufe  inte¬ 
reft  is  recoverable  at  law  in  the  technical  form  of  damages 
for  the  detention  of  the  debt,  “  being  what  is  given  more 
than  the  principal,  that  the  creditor  may  not  be  a  lofer.” 

The  inference  to  be  drawn  from  the  demand  of  a  deduc¬ 
tion  of  intereft  during  the  war,  which  had  been  made  on 
the  part  of  the  United  States  in  the  courfe  of  the  negocia- 
tion,  previous  to  the  formation  of  the  treaty,  and  from  a 
converfation  fubfequent  to  it,  to  wit,  in  the  year  1786,  be¬ 
tween  the  Britifh  fecretary  of  ftate  for  foreign  affairs  and 
the  American  minifter  at  London,  in  which  the  latter  fug- 
gefted  u  the  policy  of  giving  up  the  intereft  during  the  war, 
and  agreeing  to  a  plan  of  payment  by  inftalments and  the 
former,  “  after  fome  flight  expreffions  concerning  the  inte¬ 
reft,  wifhed  that  the  courts  were  open  for  recovering  the 
principal, ”  and  obferved  “  that  the  interest  might  be  left 
for  an  after  confideration.” 

The  nature  and  caufes  of  the  war,  in  the  courfe  of  which 
u  the  products  of  the  land  were  indifpenfably  neceffary  for 
defence  against  that  which  on  the  fide  of  the  Americans  was 
a  war  for  lire,  liberty,  and  property  ;  a  war  attended  with 
fuch  circumstances  of  defolation,  as  that  after  the  applica¬ 
tion  of  what  was  thus  neceffary  for  defence,  there  was 
nothing  left  to  an  individual  for  paying  interest  on  his 
debt:” 

The  interdiction  of  commerce  to  the  United  States  by 
a£ts  of  the  Britifh  Parliament,  and  the  ftopfage  of  accefs 
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between  the  American  debtors  and  Britifh  creditors,  by 
which  the  detention  of  the  debt  during  the  war  was  una¬ 
voidable  : 

The  departure  of  creditors  and  their  fa&ors  from  the  {late, 
with  their  books  and  papers,  fo  that  nobody  remained  to 
receive  payment  of  the  debt: 

The  ftriking  analogy  between  the  prefent  cafe  and  that 
quoted  from  Viner’s  abridgment,  in  which  it  is  ftated  i(  that 
where  by  a  general  and  national  calamity  nothing  is  made 
out  of  lands  which  are  affigned  for  the  payment  of  intereft, 
it  ought  not  to  run  during  the  time  of  fuch  calamity 

The  equity,  as  between  debtor  and  creditor,  of  denyiug 
intereft  during  the  war,  whereby  the  credicor  and  debtor 
will  be  put  upon  a  more  equal  footing,  and  a  lofs  will  not  be 
incurred  by  a  debtor  for  the  fake  of  a  gain  to  the  creditor : 

This  evidence  of  fuch  equity,  arifing  from  the  uniform 
practices  of  the  courts  and  juries  of  the  United  States, 
which  I  have  already  alluded  to,  and  who  in  all  cafes  difal- 
lowed  intereft  during  the  war — at  lead  in  all  in  this  (late, 
and  in  fuch  of  the  relt  as  have  come  to  my  knowledge : 

In  order  to  explain  the  reafons  which  1  fuppofe  have  in¬ 
fluenced  thefe  decifions,  in  addition  to  thofe  already  men¬ 
tioned,  it  will  be  neceffary  to  view  the  fituation  of  the  debts 
due  to  the  Britifh  merchants  previoufly  to  the  war,  and 
alfo  that  of  their  debtors  at  the  commencement,  during 
the  war,  and  at  its  conclufion.  I  do  this  to  enable  me  to 
make  fome  comparifon  between  the  Britifh  merchants  and 
others  trading  to  or  having  debts  due  them  in  America,  and 
their  debtors,  American  citizens ;  to  fhew  that  although 
Great  Britain  was  unfuccefsful,  and  the  United  States  tri¬ 
umphant  how  preferable  the  fituation  of  a  Britifh  creditor  was 
at  the  conclufion  of  the  war,  to  the  American  merchant  or 
creditor  :  that  although  his  country  was  fuccefsful,  the  for¬ 
tune  of  the  latter  was  deftroyed,  while  the  rights  of  the 
former  remained  unimDaired  :  that  this  unparalleled  public 
honor  of  the  American  nation,  in  preferving  the  rights  not 
only  of  foreigners  and  aliens,  but  of  enemies,  while  it  faCri- 
ficed  thofe  of  its  own  citizens  by  tender  laws  and  profufe 
emiffions  of  depreciated  paper ;  this  nice  and  fcrupulous 
attention  of  her  government,  inftead  of  exciting  the  admi¬ 
ration  of  the  Britifh  cabinet,  as  it  has  done  of  the  reft  of 
the  world,  feems  only  to  give  rife  to  new  demands  and  to 
decifions  unwarranted  even  by  their  own  courts  . 

The  Britifh  commiffioners  muft  furely  have  been  acquaint¬ 
ed  with  the  manner  in  which  our  citizens  became  indebted 
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to  their  merchants  before  the  war ;  being  fubjects  of  the 
fame  power,  and  their  trade  confined  to  the  Britifh  domi- 
v  nions  and  merchants,  there  was  an  affurance  and  a  confi" 
dence  e  ablifhed  between  them  which  can  only  exift  in 
fimilar  fituations  and  among  fubjedbs  of  the  fame  government. 
From  this  arofe  the  extenfive  credits  and  claims  of  the  Britifh 
merchants  -^-claims  fo  large,  that  at  the  time  our  exporta¬ 
tions  were  limited  it  was  impolfible  for  the  American  mer¬ 
chants  to  remit  their  creditors  the  fums  they  owed.  In  this 
fituation  the  war  found  them.  The  events  during  that  period 
in  wdiich  they  were  not  only  expofed  in  common  with  others 
to  the  lofs  of  their  negroes,  and  deprived  of  deriving  any 
income  from  their  lands,  but  the  unparalleled  deftru&ion 
of  that  part  of  their  fortunes  which  confided  of  fecurities. 
for  money,  by  the  operation  of  fevere  and  unequal  tender 
laws,  are  too  well  known  to  require  my  illuftrating  them. 

Let  us  here  for  a  moment  paufe,  and  compare  the  fitua¬ 
tion  of  the  Britifh  creditor  with  that  of  the  American  mer¬ 
chant  or  creditor  at  the  end  of  the  war,  and  fee  how  far  in 
the  eye  of  reafon  or  of  juftice,  I  was  going  to  fay  in  that  of 
decency,  he  has  a  right  to  complain  ;  or  how  far  he  had  a 
right  to  expeCt,  that  while  our  merchants  and  monied  men 
loll;  by  the  war  both  principal  and  intereft,  he  was  not  only 
to  be  fecured  in  his  principal,  but  completely  indemnified 
by  compenfation  in  intereff  for  even  being  kept  out  of  it 
during  the  war — a  detention  which,  as  has  been  proved,  was 
owing  to  their  own  government  and  merchants — the  firft 
by  driving  us  into  the  wTar  and  deftroying  all  intercourfe, 
and  the  latter  by  removing  themfelves  and  their  papers  out 
of  the  reach  of  their  debtors. 

Where,  may  be  afked,  could  we  have  found  an  Ameri¬ 
can  merchant  or  monied  man,  who  would  not  at  the  peace 
have  joyfully  accepted  the  propofal  of  lofing  all  intereft  du¬ 
ring  the  war,  and  being  placed  in  point  of  principal  in  the 
fituation  he  was  at  its  commencement  ?  Loo  c  into  the  me¬ 
lancholy  lilt  of  decayed  families  in  every  flate  ;  at  the 
thoufands  of  your  own  citizens  who  have  been  ruined  by 
your  tender  laws  and  depreciated  paper,  and  who  have  not 
received  or  ever  will  receive  any  fatisfadfion,  except  that  of 
reflecting  that  it  was  done  to  fave  their  country  ;  and  tell 
me  whether  you  could  view  with  ferenity  yOur  public  trea- 
fure  drained,  and  your  citizens,  taxed  as  they  are  already, 
fall  farther  harraffed  to  pay  a  demand  fo  unexpected  and 
unjuft  as  this  is.. 
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The  equity  of  the  Englifh  decifions'  has  eftablilhed  the 
principle,  that  even  in  the  cafe  of  lands  afligned  for  the 
payment  of  in te reft 'by  the  interference  of  a  national  cala¬ 
mity  nothing  can  be  made  out  of  them,  there  intereft  (hall 
not  be  chargeable.  If  therefore,  by  their  own  decifions  in 
the  cale  of  lands,  a  folid  immoveable  property,  on  which, 
although  the  improvements  may  be  deftroyed,  the  land 
itfelf  mult  remain,  this  equitable  decifion  has  taken  place  ; 
if  this  is  univerfally  acknowledegd  as  Englifh  law,  how 
much  more  applicable  is  the  principle  in  the  cafe  of  the 
American  merchants,  whofe  funds  to  pay  their  European 
creditors  being  deftrcyed  by  the  operation  of  laws  the  confe- 
quence  of  war,  and  that  war  occafioned  by  Britain,  not  only 
the  means  of  railing  the  intereft,  but  the  principal  afligned 
for  that  purpofe  and  for  the  payment  of  the  debt,  is  forever 
fwept  away  !  * 

Can  the  Eritilh  commifiioners,  or  their  nation,  be  unac¬ 
quainted  with  the  fituation  or  the  United  States  at  the  for¬ 
mation  of  the  peace  $  and  in  deciding  whether  intereft  ought 
or  not  to  be  charged,  is  not  this  an  important  confideration  ? 
Are  they  to  be  told  that  the  invaflon  of  their  armies  and  the 
deftruclion  of  our  commerce  had  reduced  our  citizens  to  a 
greater  degree  of  poverty  than  they  had  ever  experienced  ? 
i  hat  in  the  fouthern  Hates  particularly,  where  their  for¬ 
tunes  had  been  totally  unproductive  forthe  firft  fix  years, 
and  either  actually  fequeftered  by  the  Britifh  government  or 
within  their  power  for  the  laft  two  or  three,  they  were  an 
expence  and  not  a  benefit  to  their  owners  ?  Or  can  they 
be  ignorant,  that  from  the  peculiar  fituation  of  our  mer¬ 
chants  and  monied  men,  who  relied  altogether  on  the  fums 
due  them  in  America  for  remittances  to  their  European 
creditors,  that  it  was  on  them  the  war,  with  all  its  lofies  and 
corifequences,  fell  with  unufual  feverity  ? 

If  it  be  an  eftablilhed  rule,  cc  That  in  cafe  cf  accide?its 
•which  happen  \ without  any  fault  of  the  party ,  he  •will  not  he  liable 
to  reparation  for  damages ,  by  the  rule  that  nobody  is  to  anfw&r 
for  accidents  except  there  be  fome  fault  on  their  part  :***  If  it 
is  another  rule,  u  that  where  misfortane  has  happened  without 
the  fault  of  either  party  f  there  is  no  reafon  to  throw  off  the 
lofs  from  one  innocent  man  to  another  innocent  man  ;  «•  and 
that  in  fuch  cafe  the  condition  of  the  defendant  is  the  prefer- 


*  See  Domat ,  lib .  3. 
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able  one  :”f  If  “  it  would  be  unreafonable,  that  thofe  things 
which  are  inevitable,  which  no  induftry  can  avoid,  no  policy 
prevent,  fliould  be  conftrued  to  the  prejudice  of  any  perfon 
in  whom  there  is  no  laches  If  thefe  are  the  eftablifhed 
rules  of  Englijb  law — to  what  war  or  to  whom  can  they  be 
more  ftrongly  applicable  than  to  our  revolution  and  our  citi¬ 
zens  ?  They  have  governed  our  courts  in  all  their  deeifions, 
and  fo  ftrong  is  their  equity,  that  they  will,  I  truft,  be  the 
principles  on  which  our  differing  claims  may  yet  be  amica¬ 
bly  adjufted. 

The  Britifh  commiffioners,  from  their  reafoning,  feem  to 
be  of  opinion,  61  that  the  debts  exifted ,  and  that  all  their  rights 
and  obligations ,  •whether  of  interejl  or  other  wife,  remained  at¬ 
tached  during  the  war ;  that  the  laws  of  war  do  not  deftroy 
private  contracts/’ 

In  the  prefent  civilized  date  of  mankind,  it  is  true  a  war 
between  different  and  independent  nations,  whofe  fubjedts 
or  citizens  are  aliens  to  each  other,  does  not  deftroy  private 
contracts .  It  is  however  only  for  a  few  ages  that  this  refine¬ 
ment  has  exifted  :  formerly,  not  only  all  contradfs  were 
annihilated,  but  the  fortune  and  even  perfons  of  the  conquered 
were  confidered  as  the  property,  and  at  the  difpofal  of  the 
conqueror .  Among  civilized  nations  it  is  now  different. 
The  interference  of  war,  although  confidered  as  a  national 
calamity,  and  as  fufpending  all  intercourfe  between  the  par¬ 
ties,  leaves  the  principles  of  private  juftice  inviolate,  and  an 
accommodation  revives  every  eontradl  that  exifted  before 
the  rupture.  But  the  late  war  differs  extremely  from  a  com¬ 
mon  war  between  nations  independent  of  each  other  before 
its  commencement,  where  the  government  and  laws  remained 
unaltered ,  and  war  has  only  occafioned  a  temporary  ftoppage 
of  intercourfe.  In  revolutions  more  important  reafons  occur  : 
here,  not  only  all  private ,  but  the  higher  and  more  folemn, 
the  public  or  foci al  compact,  the  relation  between  the  two  peo¬ 
ple  being  deftroyed,  involved  in  its  deftrudHon  all  others  ; 
the  powers  of  the  government  were  taken  into  the  hands  of 
the  people,  and  it  was  from  the  confederation  and  the  ftatc 
conflitutions,  and  afterwards  from  that  of  the  United  States, 
our  prefent  laws  and  policy  have  originated  and  been  efta- 
bliflied.  In  many  instances  it  has  been  altered  and  accom- 
dated  to  the  nature  of  our  government ;  but,  wherever  it 
could  without  inconvenience,  the  common  law  of  England 
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was  adopted — the  debts  therefore  depending  on  the  former 
laws  and  the  relation  between  the  two  people,  being  de- 
ftroyed  with  them,  could  only  have  received  a  new  exijlence 
from  the  treaty  ;  $  'he  claim  was  dormant  during  the  wrar.  If 
their  rights  remained  unimpaired,  and  by  the  laws  of  nations 
each  party  was  obliged  to  view  them  in  their  original  fitua- 
tion,  why  the  neceffity  of  making  it  an  article  of  the  treaty? 
Such  articles  are  I  believe  unufual  in  treaties  of  peace  ;  but 
the  true  reafion  no  doubt  was  to  prevent  the  argument  of  the 
debts  being  extinguijbed ;  and  the  anxiety  with  which  Great 
Britain  infilled  upon  it,  is  a  proof  that  they  were  aware  of 
its  force. 

But  even  if  the  debt  did  exill,  the  charge  of  imerelt  is 
certainly  unfounded.  Interell  is  a  rent,  or  fum  paid  for 
the  ufe  or  detention  of  money.  If,  as  has  been  already 
ftated,  from  the  interference  of  a  national  calamity,  and 
war  is  fuch,  the  principal  cannot  be  ufed,  or  by  the  opera¬ 
tion  of  law  becomes  deflroyed,  there,  interell  lliall  not  be 
charged,  not  even  if  it  was  exprefsly  fpec'fied  and  inferted 
in  that  contract.  If  the  fourth  article,  inltead  of  merely 
faying  “  debts,”  had  gone  further  and  llipulated  “  debts 
with  lawful  interell” — even  then  the  interell  during  the  war 
would  not  have  been  recoverable,  becaufe  the  claim  is  not  a 
lawful  one.  Our  courts,  governed  by  principles  of  the 
Itridtelt  jullice,  and  farnflioned  by  Englilh  precedents,  have 
determined  that  interell  during  the  war  was  not  recoverable 
according  to  law;  and  therefore  in  my  judgment,  the  Britifh 
commiffioners  have  exceeded  their  powers,  or  attempted  to 
do  fo,  in  the  general  refolution  I  have  quoted.  They  ought 
to  have  known  that  the  queltion,  whether  interell  is  or  is 
not  allowable  on  contracts,  belongs  exclufively  to  juries  : 
that  it  is  one  of  thofe  that  cannot  properly  be  tried  other- 
wife  :  that  it  is  what  the  lav/  calls  an  aSiion  founding  in  dama¬ 
ges ,  and  which  can  alone  be  afeertained  by  a  jury  of  the 
vicinage :  that  being  acquainted  with  the  defendants  and 
their  circumltances,  they  are  the  bell  judges  on  ocCalions  of 
this  fort :  that  being  chofen  by  lot,  and  indifferent  to  the 
perfons  concerned  in  the  fuit,  and  adling  upon  oath,  it  w*as 
much  more  likely  there  would  be  impartiality  in  the  mode  of 
affelFmg  damages,  than  in  any  other:  that  it  was  a  known, 

- - "  -  ■  .  ...  i  -■  - - -  .  ■  ,  i  m*d  ■ 
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peace ,  to  him  alj'o  the  profits  are  conceded^  from  the  time  of 
the  concefhon,  but  not  back.” 
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and  eftablilhed  rule  of  law,  that  all  adbions  of  damages  mult 
be  tried  by  a  jury  ,  and  that  in  every  attempt  that  has  been 
made  to  have  the  queftion  of  interelt  during  the  war  deter¬ 
mined  by  the  judges  of  the  United- States,  as  chancellors  or 
judges  in  equity ,  they  have  invariably  refufed,  and  referred 
it  to  the  decition  of  a  jury.  No.  quetfion  certainly  is  more 
proper  for  the  exclufive  determination  of  a  jury,  than  that 
of  inter ejl  during  the  war .  It  is  one  which  muft  depend  up¬ 
on  it  in  many  domeftic  circumftances  fpringing  from  the  war, 
and  which  can  alone  be  known  to  perfons  refident  in  the  fame 
ft  ate  with  the  defendant  5  that  to'  decide  upon  it  without  a 
knowledge  of  thefe  circumftances,  and  a  perfonal  examina¬ 
tion  of  the  witneffes,  would  be  to  depart  from  that  courfe  of 
proceeding  which  can  alone  produce  fubstantial  juftice  :  that 
from  the  conftrudlion  and  character  of  our  courts,  the  ability 
of  the  judges,  and  the  integrity  and  difmterestednefs  of  our 
juries,  there  was  no  reafon  to  doubt  the  propriety  of  their 
decifions:  that  in  all  cafes  where  the  claim  had  been  folemnly 
argued  and  denied,  the  commiffioners  fhould  be  convinced 
the  interest  ought  to  have  been  recovered  :  that  it  was  the 
pradlice  of  all  nations  to  fuppofe,  that  justice  was  ably  and 
faithfully  administered  in  the  courts  of  each  other;  to  give 
full  credit  to  their  proceedings,  and,  where  the  jurifdicfioii 
was  admitted,  to  be  bound  by  their  decifions  :  that  the  inter- 
courfe  necefikry  between  them  rendered  this  mutual  confi¬ 
dence  in  their  tribunals  indifpenfibie  :  that  therefore,  in  ail 
cafes  where  interest  during  the  war  had  been  denied  by  our 
judicials,  it  was  the  duty  of  the  Britiih  commifljoners  to  have 
acquiefced,  and  confined  theinfelves  only  to  the  examination 
of  the  principal  and  interest  fince,  where  it  was  admitted  ; 
and  to  the  legal  impediments  that  have  been  interpofed:  that 
fo  tender  were  our  citizens  on  this  fubjedf  ;  and  on  the  file 
and  exclufive  right  of  juries  to  determine  the  question  of  in¬ 
terest  during  the  war,  that  even  in  the  circuit  courts  of  the 
United  States,  when  once  the  question  was  decided  there  by 
jury  of  the  vicinage ,  our  citizens  have  couftantly  denied  the 
right  of  the  judges  to  grant  an  appeal  on  this  particular  ques¬ 
tion ,  even  to  the  fupreme  court  to  be  held  at  the  feat  of  govern¬ 
ment  :  that  the  reafon  of  an  appeal  from  the  opinion  of  one 
of  the  judges  of  the  fupreme  court  to  that  of  the  whole  was, 
that  in  cafes  of  confequence  and  difficulty,  it  was  to  be  pre¬ 
fumed  there  mult  be  more  knowledge  and  experience,  and 
certainly  more  fafety  in  the.  opinions  of fix  judges,  than  in 
that  of  one ;  that  therefore  in  all  cafes  in  equity,  and'  on  all 
points  proper  for  the  decifions  of  the  judges,  appeals  ought 
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to  be  allowed  ;  but  that  in  actions  founding  in  damages,  and 
particularly  in  this  of  intereft  during  the  war,  no  appeal  can 
be  granted,  becaufe,  being  exciufively  referred  for  the  opi¬ 
nion  of  a  jury,  it  would  only  be  an  appeal  from  one  jury  to 
another  jury  ;  from  one  of  the  vicinage  who  can  alone  be 
acquainted  with  the  parties  and  their  circumftances,  and 
partake  of  the  qualities  juries  are  intended  to  poflefs,  to 
another  of  Grangers,  totally  unacquainted  with  them,  before 
whom  no  perfons  could  be  brought  and  crofs  examined,  and 
who  as  a  jury  mult  from  the  diftance  of  the  refidence  of  the 
parties,  the  inevitable  abfence  of  witnefles,  and  the  difficul¬ 
ty  and  danger  of  tranfporting  books  and  papers,  be  without 
the  means  of  deciding  either  with  fafety  to  themfelves  or 
with  juftice  to  the  concerned. 

I  know  of  no  attempt  to  have  fuch  an  appeal  as  this  grant¬ 
ed.  If  it  (hould  be  made,  we  are  to  fuppofe  the  wifdom 
and  integrity  of  the  judicial  will  rejeCt  it.  From  the  little 
doubt  there  is  on  the  point,  it  is  to  be  prefumed  no  fuch 
attempt  will  be  made.  I  have  introduced  it  here  mere  y  to 
convince  the  Britilh  commiffioners,  that  this  is  a  fubjeCt 
they  ought  not  to  have  touched  :  that  fubftantial  juflice  to 
the  United  States  required  them  on  this  point  to  have  ac- 
quiefeed  in  the  decifions  of  our  juries that  it  was  impro¬ 
per  for  our  judges  without  a  jury  to  decide  on  it,  even  in  the 
dates  where  the  defendants  refided \  it  was  extremely  fo  indeed* 
for  the  commiffioners,  to  whom  it  mud  have  been  much 
more  inconvenient,  indeed  to  whom  it  mud  be  impoffible  to 
obtain  the  neceffiary  testimony,  either  by  the  prefence  of 
witneffies  or  the  production  of  papers  :  that  where  the  par¬ 
ties  were  not,  or  did  not  conhder  themfelves  perfonally  inte- 
reded  and  were  not  to  pay,  but  knew  the  United  States  must, 
they  would  be  inattentive  to  the  collection  or  the  tranfmif- 
hon  of  evidence :  that  where  the  distance  was  great,  it 
would  be  impoffible  to  obtain  perfonal  attendance,  as  the 
commiffioners  could  iffiue  no  compulfory  procefs  to  oblige  it: 
that  all  the  vigilance  and  care  of  the  ablest  agents  would  be 
infufficient  to  remedy  thefe  defeCts  ;  and  that  the  examina¬ 
tion  by  comrqiflion  wras  open  to  fo  many  errors,  that  it  was 
not  upon  the  lcofe  and  vague  testimony  which  was  to  be 
thus  obtained,  the  United  States  fheuld  be  loaded  with  the 
payment  of  fo  confiderable  a  debt :  that  for  all  the  reafons 
which  have  been  urged,  the  attention  of  the  commiffioners 
fhould  have  been  dire&ed  to  examine  only  the  nature  and 
amount  of  the  principal  at  the  commencement  of  the  war, 
the  interest  where  legal  lince,  and  the  legal  impediments  * 
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and  having  done  this,  they  would  find,  that  in  all  cafes 
where  they  had  a  right  under  the  treaty  to  fecure  to  their 
merchants  and  lubjedls  payment  from  the  United  States  for 
the  principal  of  their  debts  at  the  beginning  of  the  war,  and 
the  interest  fince  its  conclufion,  they  would  then  be  in  a 
fituation  to  which  even  the  hopes  of  our  distrefied  merchants 
and  creditors,  whofe  families  have  been  ruined  by  our  ten¬ 
der  laws,  have  never  yet  been  permitted  to  afpire. 

There  are  fome  other  points  in  controverfy  between  th« 
Britifh  and  American  commiflioners,  which  I  have  not  lei- 
fure  at  prefent  to  difcufs.  My  intention  is  to  induce  the 
Britifh  government  to  attend  to  the  arguments  which  may 
be  ufed  in  fupport  of  our  claims  *,  and  to  convince  them  that 
fo  far  as  their  fubje&s  are  justly  entitled,  the  United  States 
will  make  ample  compenfation  :  that  they  will  expert  it  in 
return  for  the  lofies  of  their  citizens :  and  that  they  are  rea¬ 
dy  again  to  treat  upon  thefe  points  with  the  fmcerity*  and 
candor  which  have  ever  distinguished  them. 

If  Great-Britain  willies  to  continue  on  friendly  terms  with 
us,  flie  will  agree  to  this  and  attend  to  our  reafonings ;  but 
if  elated  with  fuccefs  fhe  ii>  fo  impolitic  as  to  look  to  this 
country  with  other  eyes  than  thofe  of  peace  and  commerce, 
flie  will  magnify  her  claims  and  render  an  adjustment  as 
diHcult  as  poffible.  If  fuch  is  her  ultimate  objeU,  it  would 
perhaps  be  wife  in  her  to  confider  our  distance  and  the  in¬ 
conveniences  of  even  a  ferious  controverfy  with  us :  that 
although  it  is  to  be  confeffed,  licentioufnefs,  avarice,  and  ra¬ 
pine  have  but  too  often  stained  the  caufe  of  republicanifm  in 
Europe:  it  is  at  the  fame  time  to  be  remembered,  that  pub¬ 
lic  virtue,  honor  and  justice,  have  always  graced  its  annals 
here  :  that  the  rights  of  fuffrage,  reprefentation,  and  of  jury, 
are  facredly  .preferved  to  us  :  that  corruption  is  as  yet  a 
ft  ranger  :  that  although  there  may,  as  in  all  others,  be  errors 
in  the  administration  of  government,  yet  by  flight  changes 
they  can  be  foon  made  to  vanifh,  and  leave  it  in  its  original 
purity  :  that  enjoying  unquestionably  the  greatest  political 
happinefs  upon  earth,  mild  and  gentle  in  their  deportment 
to  all  nations,  and  unwilling  again  to  tread  the  thorney 
path  of  war,  our  citizens  are  still  always  prepared  to  defend 
their  public  honor,  and  cherifh  their  government  and  i ;  s 
rights  with  the  attachment  and  affetlion  due  to  fo  excellent 
a  fystem. 

A  SOUTH-CAROLINA  PLANTER. 

Charleston,  Oct.  } 

26,  1  739.  C 


APPENDIX. 


(From  a  Connecticut  Newspaper,) 


Danbury ,  September  1 6 ,  1 799. 

We,  the  fub (bribers,  felebt  men  of  the  town  of  Danbury, 
in  the  ftate  of  Connecticut,  certify,  that  we  have  always 
been  inhabitants  of  faid  town,  and  are  from  forty-five  to 
fifty-feven  years  of  age,  and  have  never  known  an  inhabi¬ 
tant  of  this  town  by  the  name  of  Jonathan  or  Nathan  Rob¬ 
bins,  and  that  there  has  not  been,  nor  now  is,  any  family 
known  by  the  name  of  Robbins,  within  the  limits  of  the 
town. 

ELI  MYGOTT, 

EBEN.  BENEDICT, 

JUSTUS  BA.RNUM, 
BENJAMIN  HICHCOK. 


Da  NBURr ,  September  16,  1799. 

The  fubfcriber,  late  clerk  for  the  town  of  Danbury,  in 
the  (late  of  Connecticut,  certifies  that  he  kept  the  town 
records  for  25  years,  viz.  from  the  year  1771,  until  the 
year  1796  ;  that  he  is  now  fifty-fix  years  of  age,  and  that 
he  never  knew  any  perfon  by  the  name  of  Robbins,  born 
or  refiding  in  the  faid  town  of  Danbury,  during  that  term 
of  25  years,  before  or  fince. 

MAJOR  TAYLOR, 


H 


(From  a  Charleston  Paper. ) 


Fafts,  relative  to  Thomas  Nash,  alias  Nathan  Robbins. 

CharleJlon}  Nov.  27,  1 799. 

,  SIR, 

IN  confequence  of  the  very  great  oppofition  made  to  the 
delivering  up,  under  the  7th  article  of  the  treaty  of 
Amity,  &c.  Thomas  Nafh,  alias  Nathan  Robbins,  one  of 
the  principal  mutineers  on  board  his  Britannic  majefty’s  late 
Ihip  Hermione,  and  of  the  numerous  publications  on  that  fub- 
jea,  as  well  in  this  as  others  of  the  United  States,  I  wrote 
to  admiral  fir  Hyde  Parker,  requefting  he  would  fend  me 
minutes  of  the  court  martial,  meaning  to  communicate  the 
contents  to  you  ;  but  being  informed  that  a  compliance 
with  fuch  requeft  would  have  been  contrary  to  the  rules  of 
the  Britifli  navy,  I  beg  leave  to  enclose  you  a  copy  of  the 
admiral's  anfwer,  which  I  confider  fully  adequate  to  the 
purpofe  I  intended. 

Whilft  on  this  fubje&,  I  cannot  help  remarking,  that 
about  the  time  my  counfel  moved  for  a  habeas  corpus ,  I  hap¬ 
pened  to  be  in  the  court  of  Common  Pleas,  when  Mr.  Ker, 
a  gentleman  of  the  bar,  addrefled  me,  and  mentioned  his 
intention  to  oppofe  the  delivery  of  the  prifoner,  under  an 
idea  of  his  being  a  citizen  of  the  United  States  of  America ; 
on  this  I  exprefied  fome  furprize,  that  a  perfon  fhould  at 
fo  late  a  day  intereft  himfelf  in  behalf  of  the  prifoner,  par¬ 
ticularly,  as  his  majefty’s  cutter  Sprightly  had  been  here  a 
very  fhort  time  before  for  the  purpofe  of  carrying  him  off ; 
and  that  it  was  from  your  opinion  of  the  tranfadlion  being  an 
executive  one,  that  he  was  not  then  delivered  up  ;  he  an* 
fwered  that  Mr.  Sasportas*  had  fpoken  to  Colonel  Moultrie 
and  himfelf. 

I  have  the  honour  to  be,  Sir, 

Your  molt  obedient  humble  fervant, 

BENJAMIN  MOODIE. 

The  hon.  Thomas  Bee,  Efq. 

*  Mr.  Safportas  was  the  agent  for  the  French  Republic  at  the  time 
their  cruizers  were  permitted  to  fell  their  prizes  in  this  port.  The 
records  of  the  diftrift  court  in  admiralty  caules  will  prove  this. 


I 
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ExtraB  of  a  letter  from  Admiral  Sir  Hyde  PARKER,  to 
Benjamin  Moodie,  Efq.  his  Britannic  Majejlys  Conful 
in  Charlejlon ,  dated  on  board  the  Abergavenny ,  in  Port 
Royal  harbour ,  Jamaica ,  i$th  September ,  1799. 

!c  Sir, 

“  I  have  received  your  letter  of  21ft  of  laft  month,  with 
a  copy  of  another,  (not  yet  received)  of  the  3d  of  fame 
month ;  and  in  anfwer  to  both  am  to  acquaint  you,  that 
Nath  has  been  executed,  and  hung  in  chains,  agreeable  to 
the  fentence  of  a  court  martial ;  and  that  he  confefled  bim- 
felf  to  be  an  Irifhman  .*  and  it  further  appears  by  the  Her- 
mione’s  books, f  that  he  was  born  at  Waterford:;  on  the 
2 1  ft  December,  17924  entered  a  volunteer  on  board  the 
Dover,  received  3I.  bounty  money ;  and  was  removed  to 
the  Hermione  28th  January,  1793.  And  with  refpeft  to 
tranfmitting  minutes  of  his  trial,  that  is  not  in  my  power* 
but  refts  with  the  lords  of  the  admiralty  only.’* 


Charleston,  Nov.  27,  1799. 

I  was  pvefent  at  the  court  martial  on  board  his  majefty’s 
(hip  Hannibal,  at  Port  Royal,  Jamaica,  for  the  trial  of 
Thomas  Nafh,  a  feaman,  late  of  the  Hermione  frigate,  for 
piracy  and  murder. 

The  evidences  which  were  produced  againfl  him,  (four 
in  number)  who  belonged  to  the  Hermione  at  the  time  the 
murder  and  piracy  took  place,  knew  him  always  by  the 
name  of  Ihomas  Nafh,  nor  did  he  to  their  knowledge  ever 
a  flume  any  other  name  ;  the  witnefles  alio  fully  prove,  that 
Thomas  Nafh  was  the  perfon  who  killed  lieutenant  Fore- 
fhaw.  Nafh  made  no  defence,  nor  did  he  at  any  time  of 
the  trial  call,  or  endeavor  to  prove  himfelf,  a  fubjedl  of  the 
United  States  of  America.  On  the  fcaffold,  a  few  minutes 
before  he  was  run  up  to  the  fore  yard  arm  of  the  Acafto* 
he  addrefled  the  crew  of  that  fhip>  advifing  them  to  take 
timely  warning  by  his  fate. 

+  Copies  of  the  fhip’s  books  and  accounts,  of  the  Britifh  navy,  are 
made  up  every  two  months,  and  tranfmitted  to  the  lords  of  the  admi¬ 
ralty.  The  admiral  procured  tranferipts  of  this  fhip’s  books,  in  order 
to  deferibe  the  perfons  and  names  of  the  crew. 

t  Jonathan  Robbin’s  certificate  was  dated  at  New*York ,  20th  May?. 
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I  had-the  command  of  the  boats  of  the  fquadron  on  the 
the  day  of  his  execution,  and  attended  with  them  to  fee  his 
body  hung  in  chains,  agreeable  to  an  order  for  that  purpofe 
from  Sir  Hyde  Parker,  Kt.  commander  in  chief,  &c.  &c.  at 
Jamaica. 

GEO.  HANS  BLAKE, 

Late  commander  of  his  majejlys 
foop  V Ameranthe. 


The  foregoing  was  duly  attelled  before  me  this  29th 
November,  1 799. 


John  Mitchell,  u. 


cLo  Benjamin  Moodie,  Efq.  his  Britannic  Majejlfs  Cotful  in 

Ch  arle  (l  on. 

Sir, 

Having  difcharged  my  duty  as  a  counfellor  in  the  cafe  of 
Jonathan  Robbins,  and  having  but  little  time  to  beftow  on 
newfpaper  altercations,  it  was  neither  in  my  expectation  nor 
my  with,  to  be  called  forth  further  on  this  fubjeCt,  and 
efpecially,  as  the  author  of  a  publication  in  a  newfpaper : 
but,  fir,  I  find  I  am  indebted  to  your  politenefs,  and  mode¬ 
ration,  or  the  zeal  of  your  printer  (if  he  is  your  commenta¬ 
tor)  for  this  occafion  of  my  coming  forth,  in  this  publica¬ 
tion. 

I11  your  letter  of  the  27th  ult.  to  Judge  Bee,  refpeCling 
the  cafe  of  Robbins,  you  conclude  by  faying,  you  were 
informed  by  Mr.  Ker,  that  Mr.  Safportas  had  fpoken  to  Mr. 
Ker  and  myfelf  as  Robbins’  counfel ;  and  with  an  afterifm 
•annexed  to  the  word  Safportas,  refereing  to  an  annotation 
below,  this  brilliant  note  is  in  Italics,  as  follows  t  c  Mr. 
Safportas  •was  the  agent  for  the  French  Republic  at  the  time 
their  cruifers  •were  permitted  to  fell  their  prizes  in  this  port . 
The  records  cf  the  Dijlncl  Court  in  Admiralty  cattfes  •will  prove 
this  A 

If  I  under  (land  right,  and  can  read  right ;  and  if  I  under¬ 
hand  the  fentiments  and  views  of  the  advocates  of  your  na¬ 
tion  in  this  country,  (and  I  think  I  have  contemplated  them 
fince  the  dawn  of  our  revolution)  this  bright  note  and  thofc 
capitals,  are  intended  as  an  infirm ation  to  th«  world,  that 


[  63  ] 

French  influence  was  at  the  bottom  of  Robbins*  defence, 
confequently  was  the  mover  of  his  counfellors.  If  I  am 
miftaken,  fir,  in  my  fentiments,  you  will  pardon  me,  and 
I  hope  at  the  fame  time  corre&  the  error ;  but  fir,  thefe 
fentiments  are  the  natural  imprefiions  of  your  conduct,  and 
I  will  hold  them  till  properly  effaced. 

The  cry  or  infinuation,  fir,  of  French  influence,  may¬ 
be  an  admirable  engine  of  Britifh  policy  in  this  country,  and 
ferve  to  promote  many  of  their  purpofes :  but  as  to  myfelf, 
or  any  injury  it  may  work  towards  me  in  this  cafe,  you 
have  left  your  aim,  fir.  The  mens  confcia fibi  refti,  defies 
your  attack  ;  your  (haft  has  no  fting,  fir  *,  its  poifon  is  inef- 
iedlual ;  and  your^  own  difappointment  (hall  be  your  own 
• 

was  firfi:  called  on  in  Robbins’  cafe,  I  confidered 
it  generally  •,  and  gave  my  opinion,  that  I  thought  fuch  was 
the  prevailing  influence  of  opinions  and  fentiments  of  thofe 
in  power,  that  every  effort  would  be  vain  :  he  had  not  then 
been  reprefented  to  me  as  an  American  citizen,  and  I  con¬ 
fidered  the  cafe  on  the  point  of  jurifditiion  only.  I  gave  it 
but  a  (liort  confideration,  and  foon  determined,  and  thought 
no  more  of  it.  Matters  refted  thus  for  fome  days  ’till  the 
day  before  Robbins  was  tried  :  I  was  then  accidentally  in¬ 
formed  in  converfation  with  a  friend,  that  Robbins  was  an 
American  ;  I  was  {truck,  and  alarmed,  to  think  I  had  deferr¬ 
ed  him.  I  immediately  went  to  Mr.  Ker,  and  defired  him 
to  prepare  himfelf  for  the  argument  next  morning.  I  went 
home  and  confidered  the  cafe,  and  met  Mr.  Ker  in  court 
the  next  day. 

I  had  never  yet  feen  Robbins,  nor  had  I  ever  any  inter¬ 
course  with  him,  ’till  he  was  pointed  out  to  me,  and  I  went 
up  and  fpoke  to  him  in  court  the  day  of  his  trial ;  nor  had 
I  till  then  ever  feen  one  of  his  papers.  On  my  coming  into 
court,  amongft  the  firft  things  I  did,  I  afked  the  clerk  for 
the  papers,  and  amengft  them  found  Robbings  certificate  of 
nativity  and  citizevjhip :  I  examined  it,  and  found  it  had 
every  mark  of  authenticity,  no  erafure,  no  obliteration :  that 
its  colour  and  appearance  were  natural,  and  correfpondent 
with  its  date,  and  that  the  hand-writing  of  the  Notary  was 
genuine,  and  can  be  proven  here.  But  one  thing  further 
ft  ruck  me:  on  enquiring  of  the  clerk,  if  this  paper  was 
found  on  Robbins  when  firfi  taken,  and  being  informed  it 
was,  I  was  of  opinion  ’twas  genuine ;  and  was  clear,  if 
*twas  not,  ’twas  no  fabrication  in  Charlefton. 

Under  thefe  circumftances,  fir,  I  undertook  the  caufe  of 
Robbins }  a  caufe,  fir,  in  which  the  rights  of  mankind  and 
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fthofe  of  my  country  were  deeply  involved  5  a  caufe,  Hr, 
"which  I  held  myfelf  bound  in  duty,  as  an  American,  to 
defend  and  fupport ;  which  pointed  at  the  conftitution  and 
Vital  principle  of  American  independence.  And  give  me 
leave  further  to  tell  you,  that  in  this  caufe,  I  neither  under¬ 
took  it  from  french  influence  or  an  idea  of  advancing  their 
intereft,  nor  from  the  promife  or  expe&ation  of  any  fee  or 
reward  ;  and  that  I  never  have  received  any  fuch.  Every 
one,  fir,  who  knows  me,  knows  my  politics  ;  they  have 
been  uniform,  fince  1775,  and  1  hope  will  continue  fo  to 
my  lateft  hour  ;  1  honor  and  refped  all  nations — but  I  hate 
tyrants  j  I  love  my  country,  and  will  defend  its  freedom. 

I  am  fir,  with  due  confideration, 

Your  humble  fervant, 

ALEX.  MOULTRIE. 


MefTrs*  Freneau  &  Paine, 

The  unexpected  attack  of  Mr.  Moodie,  the  Britifh  conful, 
in  Timothy’s  paper  of  Monday  laft,  I  am  induced  to  notice;, 
not  from  any  apprehenfion  of  its  injurious  efFe£ls  on  the 
public  mind,  relpe£Hng  my  conduct  in  the  cafe  of  Robbins, 
becaufe  the  publication  bears  its  own  infignificance  on  the 
face  of  it,  but  as  he  lias  thought  proper  to  arraign  the  mo¬ 
tives  which  induced  me  to  employ  counfei  in  his  behalf,  I 
Ihall  briefly  relate  the  circumftances  which  brought  Rob¬ 
bins  under  my  obfervation. 

Being  drawn  to  ferve  as  a  grand  juror  for  the  diflricfc 
of  Charlefton,  we  were  requefted  by  che  court  to  vifit  the 
gaol,  in  order  to  make  a  report  of  the  ft  ate  of  the  fame.—* 
In  the  exercife  of  this  duty,  I  f.iw  Robbins,  confined  in 
irons,  who  communicated  to  me  the  caufe  of  his  commit¬ 
ment,  ami  his  defence  to  the  charge,  viz.  that  of  his  being 
an  American  citizen,  imprefted  by  the  Englifti.  From 
his  relation,  and  his  certificate  of  citizenfhip  then  (hewn  to 
me,  I  was  induced  to  employ  counfei  in  his  behalf,  in  order 
that  his  innocence  or  guilt  might  be  eftablifhed  by  an  appeal 
to  the  laws  of  the  country.  The  world  muft.be  at  a  lols 
to  trace  any  connexion  between  my  conduct  on  this  occa- 
fton,  and  rny  having  a£ted  as  commercial  agent  for  the 
Republic  of  France,  upwards  of  fix  years  fince.  Hence  it 
follows,  that  Mr.  Mocdie  can  have  no  other  objed  in  view. 
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than  a  defire  to  edabliih  a  prejudice  againft  me  in  the  eyes 
of  my  fellow-citizens. 

Mr.  Moodie  dates,  that  he  exprefled  his  furprize  to  Mr. 
Ker,  that  at  fo  late  a  day  he  meant  to  oppofe  Robbins’  being 
delivered  up.  The  fa£t  is,  I  had  fpoken  to  the  counfel  the 
very  day  I  law  the  prifoncr  in  gaol ;  but  his  avocations,  I 
prefume,  did  not  permit  him  to  attend  to  the  cafe.  The 
confequence  was,  that  rather  than  the  caufe  fnould  be 
wholly  neglected,  I  applied  to  other  counfel,  with  whofe 
exertions  I  have  no  reafon  to  be  difFatisfied.  But  I  pre¬ 
fume  this  is  the  fird  indance  where  a  profecutor  has  afium- 
ed  to  himfelf  the  right  of  didlating  to  the  accufed  partya 
when,  and  how  he  fhall  feek  redrefs. 

I  am.  Gentlemen, 

Your  mod  obedient  fervant, 

ABRAHAM  SASPORTAS. 

N.  B.  No  one  knows  better  than  Judge  Bee,  that  I  was 
agent  to  the  French  Republic,  and  no  one  knows  better 
than  myfelf,  that  Mr.  Moodie  was  agent  for  the  Britifh  go¬ 
vernment :  by  the  repeated  vexatious  impediments  which 
were  raifed  up  by  him  in  every  cafe,  without  the  colour  o£ 
a  legal  defence.  The  numerous  decrees  of  the  fupreme  court 
of  the  United  States,  in  favor  of  the  captors,  prove  the 
fa£l. 


FINIS. 


